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PREFACE: 
The California Department of Real Estate has approved this course for 30 
hours of continuing education under the designation of “Consumer 
Protection.”  When combined with our five, three-hour mandatory courses 
(Ethics; Agency, Trust Funds, Fair Housing, and Risk Management), these 
courses provide a complete, 45-hour package of continuing education (CE). 
Our 45-hour package provides all CE needed for license renewal except 
for salesperson licensees renewing for the first time providing they passed 
their salesperson examination and applied for their license before October 
1st, 2007 – these licensees need only 15-hours of CE. 

 
The “Editor” 

This textbook has two sections.  The first is “Defensive Real Estate.”  It 
comprises the first 60 pages of this book.  It is an extension of our three-
hour course, Risk Management, 2nd Edition.  It was written to help agents 
avoid disputes with their clients.  Chuck Milbourne  of 45HoursOnline is its 
author. 

The second section is “Consumer Protection Articles” (“Reader”).  It 
comprises the remainder of this book.  It is comprised of short articles 
primarily from two sources:  (1) the DRE’s Real Estate Bulletin and (2) 
RealtyTimes.com. 

Articles from DRE’s Real Estate Bulletin are in the public domain while the 
articles from Realty Times are owned by Realty Times and used with their 
permission.  All articles, regardless of source, were written in the four years 
prior to November 1, 2012. 

The articles have been selected and annotated by me, Chuck Milbourne 
(aka, the “Editor”).  I have selected articles to bring you up to date with 
changes in the practice of residential real estate brokerage since your last 
renewal (four years ago).  These articles concern changes and 
developments in California real estate law, construction methods, real 
estate taxes, appraisal, and other matters of interest to residential real 
estate agents and property managers. 

Typographic Conventions 
This is a margin note. All margin notes , pictures, and opinion statements are those of the Editor. 

Supplemental text added by the Editor to articles written by others is 
delimited from the original in one of two ways.  When the text consists of 
complete paragraphs it is enclosed in a dashed, light-green box (as you see 
here); otherwise curly braces are used {as you see here}.  Supplemental 
text is part of the course. 

Paragraphs set against a light-gray background (as you see here) are 
sidebars.  Sidebars are explanatory notes and parenthetical content.  The 
information contained within sidebars is not considered part of the course. 
 

Opinions of the Editor, Chuck Milbourne, are set against a yellow 
background (as you see here).  Feel free to skip the Editor’s opinions. 
The content contained in margin notes, sidebars, and in the appendices is 
not tested in this course’s final. 

For consistency and economy, the Editor has changed all references to 
sections of the California Civil Code  to “CC §”; to the California Business 
and Professional Code to “BPC §”; and to the Department of Real Estate 

http://www.dre.ca.gov/Publications/RealEstateBulletin.html
http://www.realtytimes.com/
http://www.leginfo.ca.gov/calaw.html
http://www.leginfo.ca.gov/calaw.html
http://www.leginfo.ca.gov/calaw.html


Commissioner’s Regulations  to “CR §”.  The symbol ‘§’ may be read as 
‘section’ and the symbol ‘§§’ as ‘sections’.  “Et al,” as in “CC §2780 et al,” 
may be read as “all the sub-sections that follow.” 

Finally, since it is easy to perform an online search to find the text of 
appellate decisions, we do not provide formal citations to the court 
decisions we cite.  For example, instead of citing “Easton v. Strassburger 
(152 Cal.App.3d 90, 1984)”; we cite “Easton v. Strassburger (1984).”  
Unless stated otherwise, all cases cited are from the California Supreme 
Court or its Courts of Appeal. 

Adobe Reader (“The Reader”) 
This document is formatted as a PDF file.  Any PDF may be read online or 
offline using the ubiquitous and free Adobe Reader from Adobe Systems.  
There are many other programs that display and print PDF files but Reader 
is, by far, the most commonly used. 

The Reader is a simple yet powerful ebook reader.  If you are unfamiliar 
with its features you should take a few minutes to become acquainted with 
them.  By doing so, your reading will be more productive. 

 

 

Most of the Reader's functions are accessed through its 
Horizontal and Vertical menus.  By default, the Reader 
does not display these menus.  To enable them, position 
the cursor over the bottom center of the window to make 
the floating menu  appear and then click the Adobe 
icon ( ) on the floating menu. 

 
Bookmarks Tab 

 Search Tool 

In particular you should know how to use the Reader’s /Bookmarks\ tab .  
This tab is used to navigate through the book’s table of contents.  You should 
also know how to use its zooming tools ( ) to change the 
size of text and pages.  You will also find it convenient to use your browser’s 
<F11> key to toggle in and out of “full screen” mode.  Finally, you will find its 
Search tool  a convenient way to find content particularly when taking this 
course’s exams (all exams are “open book”). 

This ebook contains hundreds of links to pages on the Internet and to cross 
references within this textbook.  Both links are visually depicted in 
underlined purple text which, when moused, over changes the mouse icon 
to a hand.  Links to Internet sites are accompanied with a yellow tool-tip 
box while links to cross-referenced sections show only the hand. 

 

After clicking a link to an Internet site, use 
<Alt><Tab> to return to the ebook ... 

 
but ... 

After clicking a link to a cross-referenced 
section, use <Alt><Left Arrow> to return to 
the original link 

 

http://www.dre.ca.gov/files/pdf/relaw/regs.pdf
http://www.dre.ca.gov/files/pdf/relaw/regs.pdf
http://www.dre.ca.gov/files/pdf/relaw/regs.pdf


Abbreviations 
 

To avoid the repetition of long proper names, we make consistent use of 
the following abbreviations. 

 

AB California Assembly Bill 
APR Annual Percentage Rate 
BPC California’s Business and Professions Code 
CAR® California Association of REALTORS® 

CC California’s Civil Code 
CID Common Interest Development 
CR Regulations of the Commissioner of the Department of Real Estate 
DIY Do It Yourself 
DRE California Department of Real Estate 
Fannie Fannie Mae a.k.a. FHLMC 
FDIC Federal Deposit of Insurance Corporation 
Freddie Freddie Mac a.k.a. FNMA 
GSE Government Sponsored Entities (primarily, Fannie and Freddie) 
FHFA Federal Housing Finance Agency 
HELOC Home Equity Line of Credit 
HOA Home Owner Associations 
HUD U.S. Department of Housing and Urban Development 
K One thousand (e.g., $100K is $100,000) 
LTV Loan to Value 
NAR® National Association of REALTORS® 

PMI Private Mortgage Insurance 
RESPA Real Estate Settlement Procedures Act 
SB California Senate Bill 
SFR Single Family Residence 

http://en.wikipedia.org/wiki/Federal_Housing_Finance_Agency
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1 DEFENSIVE REAL ESTATE 

1.1 INTRODUCTION 

 

This first section of the Consumer Protection Reader, “Defensive Real 
Estate,” is a continuation of our three-hour course, Risk Management, 2nd 
Edition.  Both courses are designed to help California residential real estate 
brokers avoid disputes with their clients.  Specifically, this section is 
concerned with disputes in which clients claim to have sustained damages 
from errors and omissions made by their brokers. 

We need to stress this is not a course about your legal responsibilities.  THIS 
COURSE IS DESIGNED TO HELP YOU AVOID DISPUTES WITH YOUR CLIENTS. 

1.1.1 SCOPE 
Litigation:  Legal action or 
process taken for full or partial 
debt recovery. 
Civil Litigation:  Dispute 
resolution via a Court of Law (i.e., 
in California a Superior Court). 

Before beginning, let’s define our terms and scope. 

By “dispute” we mean any claim for damages by a client against his broker.  
Disputes may be resolved directly by the parties via discussion and 
negotiation; or by neutral third-parties using mitigation, arbitration, or civil 
litigation.  In this course, we use the terms “litigation ” and “sue” to refer to 
both arbitration and civil litigation . 

By “errors and omissions” we refer to losses claimed by clients for injurious 
acts made in good faith by their brokers when conducting authorized 
business for their client’s benefit.  These are the losses covered by 
professional liability insurance (aka, errors & omissions insurance). 

We use the term “alleged” to acknowledge that claims against brokers may 
be without merit.  Allegations may be based on faulty memory, unrealistic 
expectations, ignorance of the law, or unworthy motives such as envy, 
regret, and unjust enrichment. 

By “clients” we refer to buyers and sellers to whom brokers owe duties 
based on statutory, contract, or common law. 

By “California residential real estate brokers” we refer to broker licensees 
and their associates who facilitate the sale of homes for their clients.  It 
should be understood that unless we qualify the reference to “brokers” we 
mean “employing brokers” and their associates whether licensed as 
salespersons or brokers. 

Specific Performance:  A court 
order for the parties to perform to 
the terms of their contract. 
Injunction:  A court order to 
prohibit or compel an activity. 
Declaratory Relief:  A resolution 
of legal rights made by a court of 
law.  

By “real estate transactions,” we are concerned almost exclusively with the 
buying and selling of residential real estate; that is, the process of matching 
a buyer to a seller and negotiating a real estate transfer between them. 

Other activities for which a real estate license is required such as property 
management and loan brokerage are not discussed in this section. 

By “damages” we refer to any award to compensate the injured party for his 
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losses.  Most often money judgments are awarded but awards include 
“specific performance” , “injunction” , and “declaratory relief” . 

1.1.2 CLIENT SATISFACTION 
Consider two successful transactions:  one brokered by Sally; the other by 
Frank. 

Sally works with a naïve couple to purchase their first home.  In 
brokering their purchase, Sally flagrantly breaks the law and acts in 
her own self-interest.  She misrepresents the condition of her 
seller’s home, she hires her brother-in-law to perform the home 
inspection; she takes a kickback from the mortgage broker, and she 
insists the sellers not mention their troublesome neighbors.  Six 
months after the close of escrow, the couple is delighted with their 
new home. 

Frank represents another naïve couple purchasing their first home.  
In contrast to Sally, Frank is the very model of the professional real 
estate agent.  He adheres rigorously to NAR®’s Code of Ethics and 
California’s Real Estate Law.  Frank serves his buyers with selfless 
loyalty.  He negotiates vigorously to get his clients the best deal 
possible.  The month after the close of escrow, the couple learns 
that the local primary school is ranked among the 10% of the 
poorest performing schools in the state. 

“Expecting the world to treat you 
right because you are a good 
broker is like expecting a shark 
not to eat you because you are a 
vegetarian.” 
   – Robert Bass (attorney) 

Which agent, Sally or Frank, has the greater risk of being sued?  Of course, 
it is Frank – the model agent. 
 
We begin with this contrived example to emphasize this point: 

 A transaction is risky only when the client 
becomes unhappy with it. 

 
The client may be unhappy with his home, his loan, his neighbors, or his 
neighborhood.  He may be disappointed, upset, resentful, regretful, or even 
outraged.  His reasons may be logical or illogical; rationale or emotional. 

Regardless of the reason, once a client becomes unhappy with his 
purchase he tends to see himself as a victim and then to seek redress from 
whomever he perceives responsible for his losses. 

Fortunately, for Frank (the model agent); if his buyers sue him his chances 
of prevailing are much better than they would be for Sally should she be 
sued.  But nothing is for sure when disputes are litigated. 

1.1.3 AUDIENCE 
We have chosen to write this course in a conversational style.  “We” are 
45HoursOnline and “you” are the broker.  Please understand that by 
“broker” we mean the employing broker of a real estate brokerage or any of 
his agents acting on his behalf or under his supervision – this, of course, 
includes salespersons and associate brokers working under the employing 
broker’s license. 
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We have chosen to address this section to the “broker” rather than the 
“licensee” because the broker is legally liable for any actions taken under 
his authority. 

1.1.4 WHAT IS RISK? 
For our purposes, we define risk narrowly.  We use the term “risk” to refer 
to the probability your client will sour on his transaction.  Here are some 
examples of situations which increase risk: 

 A buyer discovers his new home has significantly less square 
footage than he was led to believe by the listing broker. 

 A seller discovers he sold his house 20% below its market value. 

 A buyer discovers he has noisy neighbors:  one plays the bagpipes; 
another breeds roosters. 

 A seller carries a second and immediately after escrow closes 
learns his buyer has been unemployed for six months. 

 When a buyer moves in, he discovers that the seller has removed 
the home’s beautiful chandelier. 
 

When the buyer or seller’s expectations are not met, his recourse is to seek 
redress from you.  If you don’t agree, you have a dispute. 

1.1.5 CORE PROBLEM 
The root cause of litigation in real estate brokerage is the industry’s 
compensation system.  The law compels the broker to act as a fiduciary – 
putting the interests of his clients before his own – but the broker is only 
paid if he closes the deal.  The compensation system acts as a corrupting 
influence on brokers and, even more so, on the broker’s associates who 
are more concerned with short term income than long term reputation. 

Unlike other fiduciaries; attorneys, CPAs, home inspectors, doctors, 
psychologists, structural engineers to name but a few; brokers are paid not 
on an hourly or on per-job basis, brokers are paid on a contingency basis.  
This conflict of interest, inherent in the industry, will not be removed until 
the industry changes its compensation system.  Because previous attempts 
by brokers to work on a non-contingent basis have been failures, the 
evolution of a non-contingent payment system must be viewed as a distant 
possibility. 

1.2 DISPUTE RESOLUTION 

Today’s client; tomorrow’s 
plaintiff.  

The only certain way of avoiding legal disputes is to make sure your clients 
are satisfied with their transactions.  A satisfied client rarely sues no matter 
to what degree his agent may have breached his fiduciary duties. 

This section describes legal topics to help you practice defensive real 
estate.  These topics are 1) your legal duties as a fiduciary, 2) the legal 
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concepts of “liability” and “cause of action,” and 3) the three formal dispute 
resolution methods:  mediation, arbitration, and civil litigation. 

1.2.1 LITIGATION CONCEPTS 
Two legal concepts need to be understood:  1) liability, 2) cause of action. 

1.2.1.1 LIABILITY 
There are three forms of liability you need to know: 

 Vicarious Liability:  You may be found liable for the actions of your 
employees and subagents; 

 Joint and Several Liability:  If jointly liable with other defendants, 
you may be singled out by the plaintiff to pay his entire judgment; 
and 

 Comparative Negligence:  Your liability may be reduced to the 
degree that your plaintiff shares the blame for his injuries. 

1.2.1.1.1 VICARIOUS LIABILITY 
Vicarious liability arises out of the common law doctrine of respondeat 
superior – the responsibility of the superior for the acts of his subordinates. 

In the context of a traditional real estate brokerage transaction: 

The  seller  is vicariously liable for the acts of his broker. 
The  broker “ salesperson. 
The  salesperson “ cooperating broker 
The  cooperating broker “ cooperating salesperson 

Note that in this chain of liability, the seller is vicariously liable for 
everyone involved – even for the actions (within the scope of agency) of the 
cooperating agent, a person he may not even know.  This is one of the 
problems of the traditional agency model. 

Vicarious liability applies only to those acts performed by subordinates 
within the scope of the superior’s agency.  For example, suppose a Good 
Samaritan agent conducts a garage sale for her aged and forgetful seller 
and then negligently sells her client’s original Picasso for $5.00.  The Good 
Samaritan would be directly liable for her negligence but The Good 
Samaritan’s broker would not be vicariously libel since the task of 
conducting a garage sale is not within the scope of the broker’s agency. 

1.2.1.1.2 JOINT AND SEVERAL LIABILITY 

As of 2012, there were 235,000 
members of the State Bar, 
175,000 of which were on active 
status (source). 

You need to understand the concept of “joint and several liability;” aka, the 
“deep pocket rule.”  Once you understand it, you will understand why 
lawyers sue every person conceivably responsible for their client’s injuries. 

The “deep pocket” rule states that when a plaintiff is awarded damages 
against multiple defendants, the plaintiff may recover the full amount of his 
judgment from any single defendant regardless of that defendant’s degree 
of liability. 

http://en.wikipedia.org/wiki/State_Bar_of_California
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Judgment Proof: A defendant or 
judgment debtor who has no 
assets or income from which a 
judgment can be satisfied. 

Consider this example: 
A client sues you and his home inspector to recover the $100K he spent to 
remove the toxic mold his home inspector failed to find in the attic.  At trial, 
the client proves the home inspector had no experience, and the client 
convinces the jury you should have known this when you recommend him to 
your client.  If the jury awards $100K to your client and determines you were 
1% liable while the home inspector was 99% liable, the plaintiff (buyer) may 
choose to recover the full amount of his damages – $100K – from you 
alone.  After paying the full amount, you could demand the home inspector 
pay his portion, $99K; and, if he failed to do so, you could sue him in a 
separate action for the sum. 

California’s Proposition 51 (1986) 
abolished joint and several liability 
for non-economic damages 

There is an important exception to the deep-pocket rule:  it applies only to 
economic damages; that is, for the plaintiff’s actual financial losses.  
Defendants are proportionally (i.e., “severally”) responsible for non-
economic damages such as for pain and suffering.  
If, in the above example, the client was also awarded $10K for the emotional 
distress he suffered; then of this portion, your client could only demand you 
to pay $100 (1% of $10K) of this amount. 

1.2.1.1.3 COMPARATIVE NEGLIGENCE 
When the plaintiff shares the blame with the defendant(s) for the damages 
he sustained, the award is apportioned according to the doctrine of 
“comparative negligence.” 

Say, for example, your former client seeks to recover damages from you for 
defective construction work performed by a workman you recommended.  
You refuse to pay because (A) the workman was at fault – not you, and (B) 
you believe it your client’s responsibility to have verified the workman’s 
credentials and approve his work.  Unable to resolve the dispute, the buyer 
takes you and the workman to arbitration (assuming the workman agreed to 
have the matter arbitrated).  After hearing the facts, the arbitrator 
determines you are 10% responsible, the workman 50% responsible, and 
your former client 40% responsible. 

In such matters, California courts (and by extension, arbitration panels) 
apportion damages using the “pure comparative fault” rule.  This rule states 
that the amount of damages is reduced by the degree to which the plaintiff 
was at fault.  If the amount sought by the plaintiff in the above example was 
$100K, then the award to the plaintiff would be $60K.  By the “deep pocket 
rule,” the plaintiff could seek to recover the full amount from you even 
though the arbitrator found you only 10% at fault.  After paying the 
judgment, you could take legal action against the workman to recover his 
portion of the judgment, $50K (.5 times $100K). 

Like it or not, that is how the system works here in California. 

1.2.1.2 CAUSES OF ACTION 
A cause of action (aka “a claim”) is a recognized common law claim that a 
plaintiff “pleads” or “alleges” in a complaint to start a lawsuit.  There are two 
types:  a legal claim based on statute or a claim in equity based on 
common law. 
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A cause of action has two parts:  1) a legal basis for the wrong the plaintiff 
claims to have suffered (e.g., fraud), and 2) a remedy which the plaintiff 
asks the court to grant (e.g., $250K plus attorney fees). 

The facts the plaintiff must prove to justify his cause of action are called the 
“elements” of that cause of action.  For example, the elements for the 
cause of action of negligence are:  1) the existence of a duty, 2) breach of 
that duty, 3) reliance on that breach, and 4) damages.  If a complaint does 
not allege facts sufficient to support every element of a claim, the court, 
upon motion by the defendant, may dismiss the complaint. 

Next we discuss the causes of action most frequently alleged by clients 
when suing their brokers. 

1.2.1.2.1 BREACH OF FIDUCIARY DUTY 
The claim of breach of fiduciary duty is a necessary part of a negligence 
lawsuit.  To prove breach of fiduciary duty the plaintiff must show that 1) the 
defendant was his agent; 2) that as an agent, he owed him a duty; and 3) 
that the duty was breached. 

“Acknowledged” in this sense is a 
legal term meaning that the 
parties agreed by putting the 
terms in writing and affirming with 
their signatures.  

The cleanest way for a plaintiff to show that the defendant was his agent is 
to produce an acknowledged  Agency Disclosure form  stating that the 
defendant was the agent of the plaintiff.  But even if the form states 
otherwise, the plaintiff may prove an agency relationship existed if he can 
prove that he did not understand the Agency Disclosure form or was told by 
his agent, whom he trusted, to sign the form without taking the time to 
understand it.  Then, if the plaintiff could prove any of the following, he could 
demonstrate that an agency relationship did in fact exist regardless of what 
the relationship indicated on the form: 

1. The defendant performed all the duties expected of an agent 
(“implied agency”); or  

2. The plaintiff never objected when the plaintiff introduced him as his 
agent (“apparent agency”); or  

3. The defendant acknowledged the plaintiff’s grant of authority to act 
on the plaintiff’s behalf (another definition of agency). 
 

If the plaintiff succeeds in demonstrating that the broker was his agent, he 
would then have to show that his broker owed him a duty which the agent 
failed to provide. 

1.2.1.2.2 MISREPRESENTATION 
Most real estate attorneys who defend brokers agree that the majority of 
claims against brokers are for misrepresentation. 

Misrepresentation is a false statement made by a seller or his broker which 
induces a client into a contract.  When the false statement is made by a 
broker about a transaction or a matter of real estate, it is more likely that 
courts will hold a statement of opinion by the broker (e.g., “I believe the 
home is zoned for horses.”) as a statement of fact (e.g., “The home is 
zoned for horses.”).  A finding of misrepresentation allows for the remedies 
of rescission and damages. 

http://en.wikipedia.org/wiki/Negligence
http://en.wikipedia.org/wiki/Duty
http://en.wikipedia.org/wiki/Damages
http://www.isandiegorealestate.com/agency-disclosure.pdf
http://www.isandiegorealestate.com/agency-disclosure.pdf
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The elements which your client must prove to establish a claim of basic 
misrepresentation are:  1) you made a false representation at the time of 
the transaction, 2) the representation was material to the transaction, 3) 
your client relied on the representation, and 4) as a result of your client’s 
reliance on the representation he sustained the damages he claims. 

There are three recognized forms of misrepresentation which differ by 
intent:  1) fraudulent, 2) negligent, and 3) innocent.  Each is discussed 
below: 

1.2.1.2.2.1 FRAUDULENT MISREPRESENTATION 
To establish a claim based on fraudulent misrepresentation, your client 
must prove basic misrepresentation and two additional elements: 

1. You made a representation knowing it was false or else with a 
reckless disregard as to whether it was true or false (e.g., “This 
home is priced at half of it’s market value.”) 

2. Your intent in making the representation was to induce your client to 
sell or purchase the property. 
 

The claim of “intentional concealment” (aka, “constructive fraud”) is similar 
to fraudulent misrepresentation.  It imposes liability for intentionally 
concealing known material defects to a buyer especially when the: 

 defect is latent, 

 defect poses a health or safety risk, 

 broker leads the buyer away from discovering the defect, or 

 broker makes a false statement, believing it to be true but later, after 
discovering it to be false, fails to correct it. 
 

Details about DRE’s Recovery 
Account can be found here . 
 
 
 
 
SB 706 (now BPC § 10186.2) 
went into effect January 2012.  
(See “Convictions and 
Disciplinary Actions Taken by 
Another Licensing Authority.”)  

If you are found liable for intentional misrepresentation (or constructive 
fraud) in a civil action and if your plaintiff initiates an administrative action 
against you, the DRE will probably revoke your license.  If you are found 
liable for fraud and fail to pay a judgment and your client subsequently 
makes a claim on DRE’s Recovery Account , the DRE will almost certainly 
revoke your license. 

If your indicted for fraud by a criminal court (or any other felony or 
misdemeanor), a new California law  requires you to self-report the action 
to the DRE  

Since E&O policies cover only negligent acts, any damages the court 
orders you to pay will not be paid by your E&O insurer.  (However, some 
E&O policies may pay for your defense.) 

1.2.1.2.2.2 NEGLIGENT MISREPRESENTATION 
Claims alleging “negligent misrepresentation” and “innocent 
misrepresentation” represent the majority of claims made by sellers and 
buyers against their brokers.  These are sometimes called, “didn’t know – 
didn’t verify” misrepresentations. 

To prove negligent misrepresentation, your client must prove basic 
misrepresentation plus two additional elements:  1) you had a duty of care 

http://www.dre.ca.gov/files/pdf/forms/re806.pdf
http://www.dre.ca.gov/files/pdf/forms/re806.pdf
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to protect him, and 2) you were negligent in making a representation that 
he relied upon. 

You may rely on statements made by your seller unless you have observed 
facts or conditions which give you reason to believe your seller’s 
statements are false. 

To avoid liability for negligent misrepresentation, you should insist upon a 
competent home inspection and verify any claims made by the seller which 
may be of material importance to the buyer. 

The Alaska Supreme Court noted that real estate professionals “hold 
themselves out to the public as having specialized knowledge of the realty 
they sell … [and] …a purchaser who relies on a material misrepresentation, 
even though innocently made, has a cause of action against the broker 
originating or communicating the misrepresentation.” 

1.2.1.2.2.3 INNOCENT MISREPRESENTATION 
Should you make a material statement of fact which you have good reason 
to believe is true but which is later shown to be false, then you may be 
liable for “innocent misrepresentation.”  The usual remedy for this type of 
misrepresentation is rescission of the contract, the purpose of which is to 
put the parties back into a position as if the contract had never taken place.  
However, the court may award damages in lieu of rescission if it deems 
recission as impractical or unfair as, for example, if the innocent 
misrepresentation were discovered after the buyer closed escrow and 
moved into his new home. 

1.2.1.2.3 NEGLIGENCE 
The elements which your client must prove to win a judgment of negligence 
are: 

 Duty:  You owed him a duty of care. 

 Breach of Duty:  You breached that duty. 

 Causation:  As a result of your breach, he suffered damage. 

 Expectation:  You could have reasonably foreseen the damage. 
 

The duties you, as a fiduciary, owe your client are loyalty, honesty, integrity, 
and utmost care (CC § 2079.16).  The duties you owe third parties are 
competence, fairness, and disclosure. 

In order for your client to prove that you owed him a duty you failed to 
provide, your client must show that you failed to exercise the standard of 
care customary to the brokerage profession.  This can be demonstrated by 
expert witnesses who may site sections from the NAR® Code of Ethics, 
case law, their own experience, and the legal standard cited in CC §2079.2: 

…the standard of care owed by a broker under this article is the 
degree of care that a reasonably prudent real estate licensee would 
exercise and is measured by the degree of knowledge through 
education, experience, and examination, required to obtain a 
license. 
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Take special note of the above phrase, “… degree of knowledge through 
education, experience, and examination, required to obtain a license.”  This 
means that as a licensee you are expected to know the real estate topics 
you were required to study to sit for your real estate exam (e.g., “Practices”, 
“Principles”, “Appraisal”, “Law”) and the mandatory subjects of continuing 
education:  “Ethics,” “Agency,” “Trust Funds,” “Fair Housing,” and “Risk 
Management.” 

1.2.1.2.3.1 NEGLIGENT NONDISCLOSURE 
To prevail on a theory alleging negligent nondisclosure, your client must 
show you had a duty to disclose a material fact or condition but you 
negligently failed to do so. 

The disclosure duty may arise out of statute or common law.  An example 
of a duty arising out of statute is the legal requirement for a listing agent to 
obtain an acknowledged agency disclosure before obtaining a listing (CC § 
2079.14) and an example of a duty arising out of common law is the “duty to 
learn the material facts that may affect the principal’s decision” (Field v. Century 
21 Klowden-Forness Realty (1998)). 

1.2.1.2.3.2 NEGLIGENT ADVICE/REFERRALS 
Negligent advice imposes liability for giving false professional advice or 
referrals when the broker should have known the advice was wrong or 
should have known that the person he referred was not competent. 

 “It doesn’t take a weather man to 
know which way the wind blows.”  
-- Bob Dylan 

Some experts recommend brokers avoid the risk of incurring liability from 
the claim of negligent advice by never giving any advice (see Robert Bass’ article, 
“The Art of Avoiding Misrepresentation”).  But we believe this recommendation is 
short sighted, unrealistic, and does a disservice to your clients. 

Consider the answer you should give if your client should ask, “How should 
we take title?” 

TOO CAUTIOUS:  I’m sorry, I can’t answer that question since I’m 
neither a CPA or attorney and as a real estate licensee I’m 
forbidden from practicing law without being a member of the State 
Bar.  I recommend you find a real estate lawyer and ask him. 

TOO CARELESS:  Take title as “Community Property with Right of 
Survivorship” – that’s how most married couples take title. 

JUST RIGHT:  California is a community property state.  That 
means homes purchased and funded with income earned during 
marriage are owned jointly.  Community property can not be sold or 
encumbered without the consent of both husband and wife.  So you 
have two choices for taking title:  1) as “community property” or 2) 
as “community property with right of survivorship.”  If you choose the 
latter, then should one of you die, the home will become solely 
owned by the survivor; if you choose the former, you may bequeath 
your half of the property to someone other than your spouse.  If you 
need guidance, I suggest you google “vesting title in California real 
estate.”  If you can’t get an answer via Google, I think you should 
discuss this matter with an attorney.  In any case, if you decide to 
change the way in which you hold title, you may do so with an 
inexpensive legal procedure called a “quit claim.” 

http://realtytimes.com/rtpages/19990803_misrep.htm
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The “Just Right” answer is what you learned in Principles of Real Estate, 
the course you were required to take before sitting for the real estate exam.  
This answer does not tell the buyer how to take title it just states facts.  Yes 
the answer is verbose but if may save your client hundreds of dollars in 
consultation fees and it may enable your client to make an immediate 
decision at little risk. 

In the 1989 Iowa case of Gerard v. Peterson, a real estate agent casually 
advised his buyer that it “probably wasn’t necessary” to include a financing 
contingency in the purchase agreement.  The Court found the broker liable 
for negligent advice. 

Certainly if you advise your client to take any unusual action you should 
state your reasons in writing and make sure your client understands and 
agrees.  There can be good reasons for advising your client not to get a 
home inspection; for example, he might wish to tear down the house.  If you 
do give unorthodox advice or advice that could be easily misunderstood, it 
is prudent to put your advice in writing taking care to list your assumptions 
and reasons. 

1.2.2 METHODS 
“Discourage litigation; persuade your neighbors to compromise whenever you can.  Point out to 
them how the nominal winner is often the real loser – in fees, expenses and waste of time.” – 
Abraham Lincoln 
 

Do all that you can to resolve disputes with your clients face-to-face.  
Accommodate, negotiate, intimidate, persuade, apologize, make 
concessions, and compromise.  If you can not resolve your dispute, attempt 
to persuade your client to mediate.  If your client refuses to mediate or if 
mediation fails, only then should you consider arbitration or civil litigation. 

The methods for resolving disputes using third parties are, in order of 
preference:  1) mediation, 2) small claims, 3) arbitration, and 4) litigation.  In 
the sections below, we briefly describe each of these methods. 

1.2.2.1 PROVISIONS IN CAR® CONTRACTS 
CAR®’s Residential Listing Agreement (Form RLA) requires mediation for 
disputes between you and your seller.  If both of you initial the form’s 
Arbitration of Disputes provision, then any disputes between you and your 
seller must be settled by binding arbitration.  An exception is made for 
disputes settled via Small Claims Court (where the amount in dispute is 
less than $10,000). 

The CAR® Buyer Broker Representation Agreement (Form BR), oddly enough, 
has no dispute resolution provision.  Nothing should stop a broker from 
adding his own provision to the agreement. 

CAR®’s Purchase Agreement (Form RPA-CA) is an agreement between the 
buyer and seller; brokers are not party to the agreement.  It requires the 
buyer and seller to use mediation to resolve their disputes.  If mediation 
fails and if both the buyer and seller have initialed its Arbitration of Disputes 
provision, they must submit their dispute to binding arbitration.  If they did 
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not initial the provision, they may still use arbitration to resolve their dispute 
providing both buyer and seller agree to do so. 

CAR® contracts do not specify an arbitration firm (e.g., American Arbitration 
Association).  The arbitration provision in CAR® contracts does require the 
arbitrator to be a retired judge or justice or an attorney with at least five 
years of residential real estate law experience; however, if the disputants 
mutually agree they can use any arbitrator of their choice.  Whoever the 
parties select as their arbitrator, the arbitrator is required to render his 
decision in accordance with California law. 

1.2.2.2 INFORMAL 

1.2.2.2.1 INFORMAL NEGOTIATION 
If your client has a complaint and he trusts you, you should expect that he 
will try to settle his complaint with you in a friendly manner before ever 
considering legal action.  When confronted with a complaint, you should 
make every effort to be responsive and reasonable even if your client is 
not.  Make every effort to keep communication open.  Should your 
discussions deteriorate into verbal abuse, your client’s next step may be to 
hire an attorney; that action will almost certainly ratchet up the cost of the 
dispute. 

Even if you can not reach agreement, you should use what ever trust and 
goodwill which remains to persuade your client to mediate his dispute. 

1.2.2.2.2 MEDIATION 
Mediation is an informal method of dispute resolution conducted by a 
neutral adviser who listens to each side and tries to craft a mutually 
agreeable solution.  Anyone can serve as a mediator. 

CAR®’s Residential Purchase Agreement (Form RLA-CA) requires the buyer and 
seller to mediate any dispute which might arise between them before 
initiating legal action.  Should either party fail to do so, the Agreement 
states that that party shall not be entitled to recover attorney fees. 

The best know mediation service 
providers are 1) American 
Arbitration Association and, 2) 
JAMS. 

The first hurdle in resolving a dispute via mediation is for the disputants to 
find and agree to a mediator.  The mediator should be neutral, trusted by 
both parties, and have a diplomatic demeanor.  If the disputants can not find 
a volunteer mediator, they should consider hiring a professional. 

Professional mediators are trained in the art of mediation.  They know how 
to facilitate effective communication between the disputants.  The 
professional mediator is skilled in the art of developing options, considering 
alternatives, and reaching consensual settlement. 

If mediation is successful (its proponents claim an 80% success rate), it is 
the mediator’s responsibility to reduce the agreement to writing. 

A mediated dispute generally lasts about a day and the mediator typically 
charges about $200/hour.  These costs are usually split between the 
disputing parties. 

1.2.2.2.3 SMALL CLAIMS COURT 
If you have ever watched Judge Judy you know a little something about 
Small Claims Court.  You know that 1) the justice in Small Claims Court is 

http://www.adr.org/
http://www.adr.org/
http://www.jamsadr.com/
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not perfect since so little time is afforded to the litigants to make their cases 
and 2) it is very fast and cheap. 

SB 221 raised the limit from 
$7.5K to $10K in May 2011 
(source). 

Small Claims Court can only be used by individuals seeking monetary 
damages of less than $10,000.00  and for business of less that 
$5,000.00.  The cost filing a claim ranges from $25-$75 depending on the 
size of claim. (Source) 

Only the principals of the dispute may appear before the judge; paid 
representatives, attorneys in particular, may not represent their clients 
before the judge (but an attorney may, of course, be consulted by any party 
outside the courtroom).  (Source) 

If a sole proprietorship sues or is sued, the owner must go to court; if a 
partnership sues, a partner must go to court; if a corporation sues, one of 
its employees, officers, or directors must go to court.  Exceptions are made 
for plaintiffs in the armed services and for a business when a claim can be 
proved by evidence of a business account in which case a regular 
employee with knowledge of that account may represent the business 
(details). 

You can file as many claims as you want for up to $2,500 each but you can 
only file two claims in a calendar year that ask for between $2,500 and 
$10,000.00. 

Small Claims Court can not be used to obtain equitable relief; that is to 
obtain any form of restitution other than a money award.  For example, you 
can not use the Small Claims Court to enforce a contract or to obtain an 
injunction.  The only other State court in which plaintiffs can seek relief is 
Superior Court which is considerably more complicated than the Small 
Claims Court. 

The CAR® Purchase Agreement (Form RPA-CA) provides for binding arbitration 
for disputes between the buyer and seller (not their brokers) providing both 
the buyer and seller have initialed its Arbitration of Disputes provision.  The 
provision provides an exception for disputes taken to Small Claims Court. 

The key advantages of taking your dispute to Small Claims Court compared 
to Superior Court are speed and economy. 

Disputants in small claims actions have subpoena power.  This power 
provides the right to demand documents and compel witnesses to appear 
at trial.  Monetary judgments awarded by Small Claims Court are no less 
valid than monetary judgments awarded by a Superior Court (or by an 
arbitrator).  As with any monetary judgment, the courts will not help you 
collect your judgment.  However, as a judgment creditor, you are entitled to 
use all the legal powers at the disposal of any attorney or collection agency 
to compel collection of your judgment:  writs of execution, till taps, bank 
levies, and so on. 

A further advantage of settling disputes using Small Claims Court is that 
once the judge decides the case the matter is effectively closed.  If the 
plaintiff loses, he can not appeal; defendants may appeal to Superior Court 
but if their appeal is found frivolous the Court may award the original 
plaintiff up to $2,000.00 for attorney’s fees and other related expenses. 

http://www.senatorsimitian.com/entry/senate_passes_simitian_bill_to_expand_access_to_small_claims_court/
http://articles.latimes.com/2012/mar/25/business/la-fi-five-smallclaims-20120325
http://articles.latimes.com/2012/mar/25/business/la-fi-five-smallclaims-20120325
http://www.courtinfo.ca.gov/selfhelp/smallclaims/scbasics.htm#howmuch
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Nolo Press (Nolo.com) is a godsend for anyone wishing to navigate the 
legal system without representation.  It offers a wide selection of books to 
explain various legal processes to lay readers.  Of particular relevance are 
How to Collect When You Win a Lawsuit and Everybody’s Guide to Small 
Claims Court in California.  An excellent free document about the Small 
Claims Court is available from the Department of Consumer Affairs of the 
State of California, The Do’s and Don’ts of Using the Small Claims Court . 

1.2.2.3 FORMAL 

1.2.2.3.1 ARBITRATION 
“The existing judicial system is too costly; too painful, too destructive, too inefficient for a truly 
civilized people. … Reliance on the adversarial process as the principal means of resolving conflicts 
is a mistake that must be corrected.  For some disputes, trials will be the only means but for many 
claims, trial by adversarial contest must in time go the way of the ancient trial by battle and blood.” – 
Late Supreme Court Chief Justice Warren E. Burger 

Arbitration is free-market justice; that is, justice you pay for.  But because 
arbitration is usually much faster, quicker, and less formal than civil 
litigation and because decisions obtained through arbitration are almost 
always final; arbitration is usually much less expensive than public justice 
from a public court of law (exception:  Small Claims Court). 

Unlike public justice, where all documents and proceedings are open to the 
public, arbitration is 100% private.  No one need know the outcome of a 
dispute resolved via arbitration, not your clientele, not homeowners in your 
farm, not other licensees in your community, and not the DRE. 

In arbitration, the party making a 
claim is the “claimant;” the party 
responding is the “respondent.” 

In arbitration, the disputants  select a neutral arbitrator and agree to abide 
by the arbitrator’s decision.  Arbitration is not only faster, cheaper, and less 
burdensome than civil litigation; the arbitrator, unlike a judge in Superior 
Court, is ordinarily an expert in real estate law (however, the disputants may 
choose anyone). 

There is one significant disadvantage to arbitration.  Arbitration awards are 
almost always final.  Unless you can prove the arbitrator was corrupt, 
incompetent, exceeded his authority, refused to hear material evidence, or 
failed to recuse himself for good cause; you are stuck with his decision.  
Even if your arbitrator allowed hearsay in evidence or made his decision 
based on 8th century Islamic Law, you may not appeal his decision for 
having misapplied the law. 

The arbitration called for in CAR® contracts is contractual and binding.  
Evidentiary and procedural rules are relatively informal.  Parties are granted 
pre-hearing and discovery rights. 

The right to subpoena is issued and signed by the arbitrator.  The arbitrator 
has the power to order discovery and impose the same liabilities, sanctions, 
and penalties as a court of law (except an order of contempt which could 
result in arrest or imprisonment).  The arbitrator decides admissibility, 
relevance, and materiality of the evidence offered.  The arbitrator must 
proceed according to the dictates of due process, treat all parties fairly, and 
admit all relevant testimony and evidence.  Disputants may be represented 
by an attorney. 

http://dogbitelaw.com/images/pdf/small_claims.pdf
http://dogbitelaw.com/images/pdf/small_claims.pdf
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As a general rule, attorney fees are not recoverable unless a contract term 
provides for recovery of such fees.  The arbitration clause in CAR® 
contracts provides for recovery of attorney fees by the prevailing party in 
any action, proceeding, or arbitration ; however, this is only true if the 
prevailing party first attempted to resolve the dispute through mediation; 
otherwise CAR® contracts state that the prevailing party is not entitled to 
recover his attorney fees. 

Remedies which may be awarded by the arbitrator are specific 
performance, compensatory damages, punitive damages, injunctions, and 
declaratory relief. 

1.2.2.3.2 LITIGATION 

 

Dispute resolution by civil litigation is just awful. 

Civil litigation is extremely expensive, its duration is measured in years, it 
employs a jargon from Ancient Rome; it requires highly-paid advocates who 
take their due diligence duty all too seriously, and, if a jury is the “finder of 
fact,” confers its decision to disinterested jurors who know next to nothing 
about real estate and may also be poorly educated.  Nevertheless, we 
concede that when the litigated matter is truly important, when the 
disputants are irreconcilable, when the stakes are high, and when money is 
no object; dispute resolution via civil litigation is the best and fairest means 
of justice available. 

Here is how civil litigation works… 

First, the easy part:  The plaintiff files a “complaint” against one or more 
defendants. 

The complaint, as with all aspects of civil litigation, is highly formalized.  It 
must cite recognized “causes of action” (e.g., “negligent misrepresentation”, 
“fraudulent concealment”), cite supportive allegations, and “pray” for relief 
usually in the form of monetary damages.  Most complaints are written by 
attorneys and their usual practice is to name everyone who may be liable 
(in whole or in part) for their client’s injuries taking special care to name 
defendants that 1) have pockets deep enough to pay for the plaintiff’s 
claim, or 2) might be willing to settle out of court in exchange for having 
their names dropped from the complaint. 

Online services (example) 
provide cookbooks of sample 
complaints in Word format where 
all one needs to do is plug in the 
details. 

You need to understand just how easy it is for someone who knows the 
local court rules and has a sample book of pleadings to file suit .  It costs 
about $370 to $435 to file the complaint (the fee charged by the L.A. 
Superior Court in 2012) and about $100.00 for each named defendant to 
pay a process server to deliver the complaint (source ). 

Most “pleadings” (the name given to these complaints) usually “pray for 
relief” in an extortionate amount.  Most pleadings are hyperbolic screeds 
which allege every conceivable wrongdoing the attorney and his client 
believe has any chance of acceptance by the Court. 

The psychological strategy of most complaints is “shock-and-awe.”  The 
plaintiff’s attorney’s objective is often to frighten the defendants into quickly 
settling out of court.  The plaintiff’s attorney knows that his client, in most 
cases, can not afford to have his dispute fully litigated and so he hopes to 
intimidate the defendant into a quick, easy, and profitable settlement. 

http://www.jurisdocuments.com/SampleDocs.htm
http://www.lasuperiorcourt.org/feesnet/pdf/fee-schedule-2012.pdf
http://www.lasuperiorcourt.org/feesnet/pdf/fee-schedule-2012.pdf
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If you are served with a complaint, you need to respond – usually within 30 
days – or else the plaintiff can seek a default judgment from the Court in 
the full amount of his claim.  In most such cases, the Court will grant the 
plaintiff his request – a money judgment against the defendant(s) in the full 
amount. 

 
 
 
 
 
 
Click here to listen to humorous 
and musical look at billing from 
the attorney’s perspective. 

If served with a complaint, you may be thrown into a panic (and that is often 
its author’s intent).  Your first reaction, assuming you do not have E&O 
insurance, will be to retain an attorney.  Any attorney you approach will 
demand a retainer to draft an “answer” or to seek an immediate settlement 
with the plaintiff’s attorney.  The retainer is likely to be in the range of $5,000 
to $10,000 dollars.  At a rate of about $250/hour, this buys you from 25 to 50 
hours of your attorney’s time.  Your attorney will bill you for every minute he 
spends on your case; say “hello” and he will charge you for a quarter hour – 
his minimum billing unit .  When your retainer fee has been exhausted, 
your attorney will request another advance – and so on until you settle the 
case or, more likely, run out of money. 

Your second reaction, after you consider the costs of defending yourself, 
will be to settle out of court.  You will want to settle even if the complaint 
has no merit to make the stress vanish so that you may resume your 
normal life. 

If you regard the allegations against you as total fiction, you might believe 
you can fight it with a counterclaim alleging “abusive process” and/or 
“malicious prosecution.”  You can not!  Both of these recognized causes of 
action require the action on which it is based to be first decided by a Court 
in your favor before you can file a complaint alleging these claims.  And 
even if you should prevail and file suit alleging “abuse of process” or 
“malicious prosecution,” the evidentiary bar needed to prove these claims is 
so high that it is very unlikely you will prevail. 

 
 
 
Answer:  A written pleading by 
which the defendant responds to 
the plaintiff's complaint. 

Assuming you can find an attorney and can afford his retainer, your attorney 
has a number of ways he can respond:  1) he can file for an extension, 2) he 
can challenge the legality of the complaint (a “demurrer”), 3) he can file 
different kinds of motions to attempt to delay or stop (“quash”) the complaint, 
4) he can answer  the complaint, and 5) he can file an answer with a 
cross-complaint (or “countersuit”) thereby calling and raising the stakes for 
both you and the plaintiff. 

After you file your answer, next comes the “discovery” period.  You and 
your attorney and your adversary and his attorney are free to spend as 
many years as they may require in “discovering” the evidence needed to 
prove their case – with all efforts billed at about $250/hour.  This is a war 
usually won by attrition. 

During the discovery period, your attorney and your client’s attorney have 
the right to subpoena evidence, take depositions (for which a stenographer 
must be hired), and make motions to the Court.  Everything documented 
and filed with the Court becomes a matter of public record which anyone 
can access (some jurisdictions are online).  Furthermore, at any time the 
plaintiff may amend his complaint or any of the defendants may amend 
their answers. 

http://www.youtube.com/watch?v=5TkuZ5oI9uY
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Eventually, if the case is not settled or dropped it will come to trial.  If the 
claim includes money damages, you and your adversary can agree to a 
“bench trial” or a “jury trial.”  If you choose a “bench trial,” the presiding 
judge will hear the evidence and decide your case; otherwise, a jury will be 
convened to decide the facts of your case. 

It comes as a surprise to many people that most attorneys have no trial 
experience.  Why?  Because the time and money required to get to trial is 
so burdensome that it is a relatively rare event. 

 
Judge Judy 

If you have to go to court, you will find it a nasty place.  Most litigants are 
half mad from years of frustration and endless expense; their frustration 
compounded by the mysteries of the legal system.  The court personnel, 
including judges, are under constant stress; consequently they are often 
surly and lack either patience or empathy for litigants.  The judges expect 
everyone in their courtroom to treat them as royalty  – if, for example, you 
should fail to stand when His Honor swaggers into his courtroom, he has the 
legal authority to find you in “contempt of court” and you straight to jail. 

In civil cases the standard of proof is “a preponderance of the evidence.”  
What does this mean?  It just means that if the jury (or, if it is a bench trial, 
the judge) after it/he has weighed the evidence finds it in the plaintiff’s favor 
(no matter the degree), the defendant will be judged liable. 

The jury usually consists of 12 members but may be fewer if both parties 
agree.  To be found liable (the term “guilty” does not apply to civil cases), 
three fourths of the jury must agree.  Juries on civil cases can not hang. 

After the judge and jury render their decision, after you have spent tens if 
not hundreds of thousands of dollars, it is still not over!  Either party may 
appeal.  Even a prevailing plaintiff may appeal if he regards the damages 
awarded to him are insufficient. 

An appeal must be based on either a procedural error or an error in the 
application of the law providing the error was significant enough to have 
affected the outcome.  These are called “reversible errors.”  Reversible 
errors include 1) erroneously instructing the jury on the law, 2) permitting 
improper argument by an attorney, and 3) the improper admission or 
exclusion of evidence. 

An appeal is not a new trial – no new evidence is heard or old evidence 
challenged.  The facts of the case cited in the appeal must be from the 
original court transcript (which is why a court stenographer is required at 
the trial and at a cost of about $750/day).  It is also usually a requirement 
that the legal errors alleged by the appellant must have been challenged 
when they occurred during the trial. 

 
 
Very few civil cases between 
private litigants ever make it to 
the California Supreme Court.  
Those that are accepted for 
review must involve unsettled and 
important issues of California law. 

The appeal is a written document which cites the court transcript (which you 
must pay to have prepared) and presents a legal argument for setting aside 
the original judgment.  If the appellate court believes your appeal has no 
merit, it “affirms” the lower court’s decision thereby letting the decision of 
the lower court stand.  Should this occur, the appellant may appeal to a 
higher Court of Appeal.  The last stop for a state-litigated case is the 
California Supreme Court  ; the last stop in a federally-litigated case is the 
U.S. Supreme Court.  

http://en.wikipedia.org/wiki/Jury
http://en.wikipedia.org/w/index.php?title=Improper_argument&action=edit
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If the appeals court agrees to hear the case, it listens to oral argument and 
renders its decision – usually many months later.  It is from these decisions 
that the common law evolves. 

Ultimately one party will prevail and a judgment will be issued by the court.  
If the judgment includes a cash award, more legal actions may be required 
to collect it. 

 
 
The homestead exemption in 
Florida is unlimited.  This means 
that a bankrupt with 20 million 
dollars of equity in his Florida 
mansion may keep his mansion 
after discharging his debts 
(source). 

Often judgment debtors when faced with the demand to pay a large award, 
file for bankruptcy to discharge it (awards for personal injuries may not be 
discharged through bankruptcy).  Before declaring bankruptcy, impending 
bankrupts may divest their assets into safe harbors such as offshore banks, 
precious metals, and homesteads in Florida .  Bankruptcy is usually a 
dead end for the creditor. 

Said the late Robert Bass in a column written for RealtyTimes.com: 

I can confidently speak for countless litigators who will tell you that 
litigation is misery… it is the worst way to resolve disputes.  Alas, it 
is also the best system that mankind has been able to come up with.  
(Source). 

1.2.2.4 DRE’S LICENSE DISCIPLINE 

 
 

DRE’s Logo and Moto 

The DRE’s mission is to protect the public in real estate transactions and 
provide related services to the real estate industry.  In pursuit of this 
mission, the DRE enforces the Real Estate Law and disciplines those who 
violate it. 

In the four sub-sections which follow we describe:  1) how the DRE learns 
of misconduct, 2) the DRE’s legal authority to enforce the Real Estate Law, 
3) the relationship between civil actions brought against licensees and the 
Real Estate Law, and 4) DRE’s disciplinary process. 

1.2.2.4.1 REPORTS OF UNLAWFUL CONDUCT 
Violations of the Real Estate Law come to the attention of the DRE in 
several ways.  Principal among these are written complaints from 
disgruntled clients (see DRE form 519A).  The DRE receives from 8K to 10K 
complaints a year. 

 
For a detailed description of this 
new law see “Convictions and 
Disciplinary Actions Taken by 
Another Licensing Authority.” 

In the future, the DRE is likely to receive even more reports of unlawful 
conduct from the licensees themselves!  A new law, SB 706 (BPC § 10186.2)  
took effect on January 1st 2012 which requires any licensee indicted or 
convicted of a crime (felony or misdemeanor) or sanctioned by any 
licensing authority from any state to report his wrongdoing to the DRE.  
Failure for a licensee to self-report any such incident within 30 days is in 
itself a violation of the real estate law for which the DRE may restrict or 
revoke the offender’s license. 

Thus, a licensee convicted in Idaho for soliciting a prostitute must report his 
conviction to the DRE.  Or a California real estate licensee who is also 
licensed as home inspector in Texas and who has been fined by the Texas 
Real Estate Commission for a home inspection violation must report the 

http://www.nolo.com/legal-encyclopedia/florida-bankruptcy-homestead-exemption.html
http://realtytimes.com/rtpages/20000523_mediatelitigate.htm
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fine to the DRE.  When the DRE receives a self-report of wrongdoing, the 
DRE decides if the incident warrants an investigation. 

Another way the DRE discovers wrongdoing is by conducting investigative 
audits at brokerage offices.  Most violations discovered during these audits 
are for violations in trust fund accounting. 

Enforcement Advocacy Program 
See DRE’s article,  “New 
Enforcement Program” for its 
announcement of this program. 

In the 2011 summer issue of DRE’s Real Estate Bulletin, the DRE 
announced its new “Enforcement Advocacy Program.”   This program 
attempts to resolve simple disputes or minor issues between consumers 
and licensees or subdividers as a potential alternative to setting up formal 
investigations into such matters. 

Although this new program was announced as a public service by the DRE 
to mediate disputes between licensees and their clients, it should also serve 
as another resource for ferreting out licensees who violate the Real Estate 
Law. 

1.2.2.4.2 NEWLY ACQUIRED ENFORCEMENT POWERS 

The DRE also approves 
subdivisions, regulates pre-paid 
rental listings, and oversees 
HOAs with unsold units. 

From its beginning in the1920’s up until mid-2012, the DRE has had but two 
ways to discipline licensees who violate the real estate law:  1) The power 
to issue desist-and-refrain orders, and 2) license discipline. 

Desist-and-refrain orders are warnings to licensees and non-licensees to 
cease violating the Real Estate Law coupled with a threat of legal action or 
license discipline should the receiver fail heed the warnings in which case 
the DRE has two options:  1) to exercise its power to deny, suspend, 
restrict, or revoke the wrongdoer’s license (this power is called “license 
discipline”), or 2) to make a referral to the State Attorney General to 
prosecute the wrongdoer. 

For a detailed description of SB 
53 by a real estate attorney, see 
“Convictions and Disciplinary 
Actions Taken by Another 
Licensing Authority.” 

Beginning July 2012, DRE’s enforcement powers were significantly 
extended by the enactment of SB 53 .  The DRE now has the authority to: 

1. levy fines up to $2,500 on offenders of the Real Estate Law and 
deny license renewal should the offenders fail to pay, 

2. go directly to Superior Court for an order to enforce its 
administrative subpoenas,  

3. release details of its ongoing investigations to the public, and 

4. access DMV records by its investigators. 
 

SB 706 (now BPC § 10186.2) 
went into effect January 2012.  
For a detailed description, see 
“Convictions and Disciplinary 
Actions Taken by Another 
Licensing Authority.” 

SB 706 also provides the DRE with additional enforcement powers by 
allowing the DRE to: 

1. request that an administrative law judge direct a licensee found to 
have violated the Real Estate Law to pay the costs associated with 
the investigation and enforcement action. 

2. charge a licensee, who has been issued a restricted license, a fee 
for the costs associated with monitoring that licensee, while he or 
she is on restricted status. 
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1.2.2.4.3 COMMON LAW CLAIMS AND THE REAL ESTATE LAW 
Most if not all of the common law claims described in this course are also 
violations of the Real Estate License Law as enforced by the DRE.  For 
example, BPC §10176 states that the DRE Commissioner 

… may, upon his or her own motion, and shall, upon the verified 
complaint in writing of any person, investigate the actions of any 
[licensee and] … may temporarily suspend or permanently revoke a 
real estate license at any time … 
 

In other words, if your client is unhappy with your services and is vindictive, 
he may not only sue you but he may also file a complaint with the DRE 
which may lead to the revocation of your license. 

The below table shows the license violations that roughly correspond to the 
common law claims discussed in this course: 

Cause of Action BPC License Violation (Paraphrased) 

Misrepresentation 10176(a) Substantial misrepresentation. 
10176(b)  False promises. 
10176(c)  Flagrant misrepresentation. 

Breach of Fiduciary 
Duty 

10176(d)  Dual agency. 
10176(e)  Commingling funds. 
10176(g)  Secret profits. 

Fraud 10176(i)  Fraud or dishonest dealing. 

A felony conviction for any crime or a finding of liability in a civil case for 
misrepresentation may provide sufficient cause for the DRE to revoke your 
license. 

AB 2454 passed in 2008 raised 
the payout limits from $20K to 
$50K for any one transaction and 
from $100K to $250K for any one 
licensee for any application filed 
after January 1, 2009. 

Another way for you to gain the unwanted attention of DRE’s Enforcement 
Department is for your former client and judgment creditor to file a claim 
against the DRE’s Recovery Account.  Clients with uncollectible judgments 
against their brokers may collect up to $50,000 from this fund .  It is 
funded in part through your license renewal fees and by fines paid to the 
DRE by licensees. 

1.2.2.4.4 DISCIPLINARY PROCESS 

For any formal action, possible outcomes are “no action” or issuance of: 
Recently, the DRE put its public 
reprovals online for all the World 
to see.  The reprovals may be 
accessed by clicking on the ‘H’ 
numbers listed on its DRE 
records in its License Lookup 
Database.  For example, here is 
the DRE record a big-time 
fraudster recently in the news.  

1. a public reproval in which you are censured, rebuked, or 
reprimanded by the DRE . 

2. a Desist and Refrain Order.  These orders recite the results of a 
DRE investigation, state the reasons for the order, and demand that 
the named person or entity desist and refrain from specified acts. 

3. an “Accusation” in connection with a matter pertaining to an existing 
licensee. 
 

http://www2.dre.ca.gov/PublicASP/pplinfo.asp?License_id=01159306
http://www.pe.com/local-news/local-news-headlines/20121013-real-estate-figure-in-fraud-case-has-new-name-business.ece
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The Accusation describes the particular facts that form the basis for the 
disciplinary action sought by the DRE and asks for an administrative 
hearing and decision imposing that discipline. 

You may avoid the hearing by accepting disciplinary sanctions or you may 
negotiate with the DRE.  The work product of the negotiation is called a 
“Stipulation and Waiver.”  If you can not reach an agreement with the DRE 
and you wish to retain your license, you had better be prepared to spend 
the time and money to defend yourself in a formal administrative hearing.  
To notify the DRE that you object to their proposed resolution, you must file 
a Notice of Defense.  In response, the DRE will schedule a formal hearing. 

The administrative hearing process is conducted in accordance with the 
California Administrative Procedure Act found in the Government Code 
commencing at §11370.  This process uses a set of unique rules and 
jargon peculiar to this body of law.  These rules permit you to 1) be 
represented by an attorney, 2) require the DRE to prove their allegations 
with “clear and convincing proof to a reasonably certainty” (a stricter burden 
of proof than for civil cases), 3) follow formal rules for the admission of 
evidence, and 4) require hearings conducted by an administrative law 
judge. 

After the formal hearing the judge issues a “Proposed Decision.”  This 
document contains findings of fact, discusses mitigating and aggravating 
factors, provides legal conclusions, and may specify recommended 
disciplinary actions. 

The Commissioner may choose to adopt, reject, or reduce the 
recommended disciplinary actions of the Proposed Decision.  If the 
Commissioner considers changing the recommendations, he must first read 
the full transcript of the hearing and the administrative judge’s decision; 
then, if the Commissioner still wishes to change the recommendations, he 
must do so using a document called the “Decision After Rejection.” 

If the Respondent is not satisfied with the Commissioner’s decision, he may 
petition the Commissioner to reconsider or he may exercise his right of 
appeal to the Superior Court, California Courts of Appeal, or even to the 
California Supreme Court. 

1.3 DEFENSIVE REAL ESTATE 

Here we describe techniques to reduce your risk of developing a serious 
dispute with your client or, should such a dispute develop, to eliminate or 
mitigate your liability in the dispute. 

We have organized these risk reducing practices into four categories: 

1. Risk Avoidance:  This is any action taken to avoid a risk.  
Examples are 1) refusal to accept dual agency, 2) “firing” a 
troublesome client, and 3) rejecting a listing from an unethical seller. 

2. Risk Reduction:  Any action taken to reduce the severity of a loss 
is “risk reduction.”  Most of the actions discussed in this course fall 
into this category.  Examples include 1) providing a complete and 
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accurate TDS, 2) obtaining a competent home inspection, and 3) 
communicating frequently with one’s client. 

3. Risk Retention:  Is the acceptance of a risk coupled with a 
mitigation plan should it occur.  Examples of risk retention include 
self insurance and incorporation. 

4. Risk Transfer:  Any action taken to shift risk to another party is a 
“risk transfer.”  Examples include 1) the purchase of general liability 
insurance (shifting risk to the insurance company), 2) deferral to 
experts (shifting risk to the expert), and 3) client advisories (shifting 
risk to the client). 

1.3.1 RISK AVOIDANCE 
Some business is too risky and should be avoided. 

In this sub-section, we describe two business situations which can be very 
risky:  1) representing both sides of a residential transaction (dual agency); 
and 2) representing a vexatious client (a client with a propensity to sue).  Of 
course exceptions should be made depending on factors such as the 
expected gain, the degree of risk, and opportunities for mitigating the risks. 

1.3.1.1 AVOID DUAL AGENCY 
“REALTORS® urge exclusive representation of clients…” – Preamble to NAR®’s Code of Ethics 

This section assumes dual agency is disclosed.  Undisclosed dual agency 
is a serious violation of both the common law of agency and the Real 
Estate Law. 

CAR®’s Residential Listing Agreement (Form RLA, 10(c)) permits the listing 
broker to unilaterally elect dual agency: 

Possible Dual Agency With Buyer:  Depending upon the 
circumstances, it may be necessary or appropriate for Broker to act 
as an agent for both Seller and buyer, exchange party, or one or 
more additional parties (“Buyer”).  Broker shall, as soon as 
practicable, disclose to Seller any election to act as a dual agent 
representing both Seller and Buyer.  If a Buyer is procured directly 
by Broker or an associate-licensee in Broker’s firm, Seller hereby 
consents to Broker acting as a dual agent for Seller and such 
Buyer (emphasis added). 
 

Situations leading to dual agency include the following: 

 A listing agent finds and represents his buyer for his seller’s 
property. 

 A buyer’s agent finds and then represents his buyer’s seller – 
usually a FiSBO. 

 A listing agent’s buyer is represented by another agent who works 
for the same broker. 
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This last situation is sometimes called “designated 
agency”  – a misleading term used to give the 
buyer the comforting feeling he has his own 
advocate but, because the same brokerage controls 
both ends of the transaction; the client’s agent is, in 
fact, a dual agent. 

For any given transaction, it should be expected that the risk assumed by a 
dual agent is greater than the combined risks assumed by single agents 
handling each side of the transaction.  The risk is greater because of the 
increased likelihood that one or both of the agent’s clients will come to 
believe that his agent favors his counterpart or is more committed to his 
own interests than his. 

In California, dual agency is permitted by statute: 
 
A real estate agent, either acting directly or through one or more associate 
licensees, can legally be the agent of both the Seller and the Buyer in a 
transaction, but only with the knowledge and consent of both the Seller and 
the Buyer. 
 
In a dual agency situation, the agent has the following affirmative 
obligations to both the Seller and the Buyer:    (a) A fiduciary duty of utmost 
care, integrity, honesty and loyalty in the dealings with either the Seller or 
the Buyer.   (b) Other duties to the Seller and the Buyer as stated above in 
their respective sections. 
 
In representing both Seller and Buyer, the agent may not, without the 
express permission of the respective party, disclose to the other party that 
the Seller will accept a price less than the listing price or that the Buyer will 
pay a price greater than the price offered (CC 2079.16). 

Dual agency is especially risky when your seller’s home is overpriced 
because by statute (see above) and by NAR®’s Code of Ethics you are 
forbidden from protecting your buyer from paying too much.  After a buyer 
learns he has overpaid, he may believe you colluded with your seller to his 
considerable disadvantage.  Resentment leads to dissatisfaction which 
leads to litigation. 

1.3.1.2 AVOID VEXATIOUS CLIENTS 

Pareto Principle:  “80% of the 
effects come from 20% of the 
causes.” – aka:  “The 80/20 Rule.” 

The Pareto principle  predicts that 20% of all clients create 80% of all 
disputes. 

You should be keen to spot the troublesome 20% that create 80% of your 
grief.  These are the clients who miss appointments, complain, see simple 
solutions to complex problems, take criticism badly, tell you how to conduct 
your business, and who sincerely believe the platitude, “it never hurts to 
ask.” 

These troublemakers may be nice or disagreeable but they are always 
difficult to please – demanding you lower your commission, pay for repairs, 
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and support their deceptions.  Often they show disrespect for both you and 
your profession.  You should fire these vexatious clients. 

Write ‘CANCELLED’ across their listing and give it back to them.  What are 
they going to do?  What are their damages?  You are the one who is out of 
pocket for the time and money thus expended. 

Refusing to do business with someone is not illegal unless you refuse to do 
business for an illegal reason such as racial prejudice.  Said Robert Bass 
(now deceased), an Arizona real estate attorney who wrote extensively 
about real estate law, the “last time I looked, disagreeable SOB’s are not a 
constitutionally protected class!” (quoted from “How to Fire a Client” by Blanche Evans) 

1.3.2 RISK REDUCTION 
Risk reduction techniques reduce the probability or severity of a risk. 

The most important of the risk reduction tools is the home inspection.  It is 
of such importance that we give this topic its own section elsewhere in this 
book.  Other risk reduction techniques are discussed below. 

1.3.2.1 CONTRACT FAMILIARITY 
You should be very familiar three standard contracts:  1) your listing 
contract (CAR® Form RLA), 2) your buyer broker representation agreement (CAR® 
Form BR); and your purchase agreement (CAR® Form RPA-CA).  Of these three, the 
purchase agreement is by far the most complicated. 

CAR® provides a good 
explanation of this document in its 
publication, Your Guide to the 
California Residential Purchase 
Agreement.  It is available for 
purchase here.  

The most frequently used purchase agreement is the California Residential 
Purchase Agreement and Joint Escrow Instructions (CAR® Form RLA) .  It is 
eight pages of turgid prose in small type.  It makes about twenty cross-
references to other forms. 

Although the purchase agreement is between the buyer and seller and the 
brokers are not party to it, it is your duty to make sure your clients 
understand the purchase agreement. 

1.3.2.2 TRANSACTION FILE 
When asked what role agents play in creating conditions for a lawsuit, Bill 
Hurlbutt, a senior executive with a major E&O carrier says, “It’s not so much 
that agents do the wrong thing; it’s that they can’t prove that they did the 
right thing.”  (Risk Management, Pg. 244) 

To prove you did do the right thing, you need to document your sales 
activities.  The repository of your documentation is the transaction file (aka, 
“sales file”).  This file should contain all documents, notes, and pictures 
related to a given transaction.  As such it should include 

 a checklist, 

 copies of all legal documents, 

 all advertising copy, 

 all significant written communication (letters, emails, 
contemporaneous notes), 

http://realtytimes.com/rtpages/20031125_fire.htm
http://store.car.org/your-guide-to-the-california-residential-purchase-agreement-rpa-ca.html
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 telephone call logs, 

 fax confirmation sheets, and 

 photographs of the property. 
 

You need not waste time organizing the transaction file.  After your 
transaction has been completed, the chances you will ever need to retrieve 
it should be small. 

As you drop notes and other documents into your client’s transaction file, 
always keep in mind that should you be sued, the file will almost certainly 
be subpoenaed.  For this reason, never place any document into it that 
could prove embarrassing if read in open court. 

When you make your visual inspection, consider taking photos of your 
seller’s home and neighborhood and be sure your digital camera’s time-
stamp feature is set to ‘ON.’ 

All transaction files should include a completed checklist showing the date 
each required activity was completed.  If any of the activities on the list 
were omitted, take care to provide an explanation for each so that their 
omission can not be construed as negligence. 

An excellent step-by-step guide is published by CAR®, The Residential 
Real Estate Transaction Guide. 

Retention of Records 
According to the DRE’s Broker Compliance Evaluation Manual: 

A licensed broker must retain for three years copies of all listings, 
deposit receipts, canceled checks, trust account records, and other 
documents executed by him or her or obtained by him or her in 
connection with any transaction for which a broker's license is 
required.  The retention period shall run from the date of the closing 
of the transaction or from the date of the listing if the transaction is 
not consummated.  After reasonable notice, the books, accounts 
and records shall be made available for audit, examination, 
inspection and copying by a Department representative during 
regular business hours. 
 

Although DRE regulations require you to maintain your transaction files for 
three years, we recommend a longer period.  Actions may be brought 
against you three years after the date your client claims to have discovered 
your negligent misrepresentation or three years after he should have 
discovered it. 

According to Barbara Nichols, a Los Angeles risk management expert: 

… the best advice is to keep all transaction files for at least five 
years and major contracts, such as the listing agreement, purchase 
contract, and disclosure forms for 10 years. 
 

She offers this test for determining if any transaction file is complete: 

… ask yourself, “If I’m sued and an attorney subpoenas this file, 
does it contain everything I need to prove I did everything right?” 
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1.3.2.3 DOCUMENT REVIEW 
Because you have a duty to protect your client, you should review all 
important documents for red flags; that is, you should be alert to any 
disadvantageous findings or statements not consistent with expectations.  
These documents include the preliminary title report, appraisal report, and 
home inspection report. 

In the Field v. Century 21 Klowden-Forness Realty (1998), the broker was 
found liable after the buyer discovered his rural land was rendered useless 
by an easement which permitted the local irrigation district to flood his land 
at any time they wished.  The preliminary title report stated “Easement in 
favor of local irrigation district …”  Either the buyer’s broker never saw the 
prelim, or read this matter-of-fact statement and failed to appreciate its 
significance. 

1.3.2.4 COMMUNICATION 
A common complaint from sellers about their agents is that agents do not 
return their emails or phone calls.  There is no excuse for not maintaining 
regular contact with your clients when you have so many easy ways to 
communicate:  email, cell phones, text messaging, Facebook, Twitter, 
faxes, and the postal service. 

Agents should not fail to report inactivity since inactivity conveys 
meaningful information.  Regular contact gives you the opportunity to find 
out what is on the mind of your client and to answer his questions and allay 
his concerns. 

Of all the communication tools as your disposal, email offers the most 
advantages.  It can be sent and replied to at any convenient time, it is time 
stamped, it can be easily copied to many recipients, it can be searched and 
retrieved, and it provides a permanent record. 

Email has disadvantages too.  Many people do not like email or have 
difficulty expressing their thoughts in writing.  It is all too easy to be 
misunderstood and accidentally give offense using email.  Email often fails 
to convey emotions, concerns, and other levels of non-verbal meaning that 
can be best conveyed through direct communication. 

1.3.2.5 RISK MANAGEMENT POLICIES 
As a broker, you are libel for the actions taken by your agents and their 
subagents when performing real estate transactions under your license. 

To minimize your risk, you should have in place written policies clearly 
stating the information you routinely require from your each associate.  At a 
minimum you should specify 

 the procedures that must be followed for each type of transaction, 

 a checklist for the contents of each transaction file, 

 a listing of activities which require your approval, 

 the proper use of personal assistants, 

 requirements for E&O insurance, 
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 requirements for attending company-sponsored education to keep 
licensees abreast of new laws and regulations, 

 your duty and right to closely supervise any transaction, and 

 your probationary policy. 
 

1.3.2.6 CONTRITION 

See www.SorryWorks.net for a 
site dedicated to the use of 
contrition to reduce risk for health 
care professionals. 

A proven way to prevent or at least mitigate legal action is the simple act of 
contrition – admitting you made a mistake and giving a sincere apology.  
The medical profession – a profession with far greater professional liability 
than real estate brokerage – embraces this risk avoidance technique 
because it has proven so effective. 

By admitting your mistakes you motivate your client to reciprocate with 
empathy and honesty and, if the fault is not entirely yours, for him to admit 
his complicity.  Often, disputing parties must trust one another before they 
can work out a mutually agreeable solution. 

While contrition may fail to reduce tensions, a show of indifference coupled 
with hostility towards your client is almost a sure guarantee to make 
matters worse. 

1.3.3 RISK TRANSFER 
Risk transfer techniques shift all or some portion of your risk to others. 

1.3.3.1 DEFERRAL TO EXPERTS 
If you are not prepared to accept liability for the advice you give, do not give 
it.  If your client must resolve a question of material importance and you do 
not believe you are qualified to give him advice, refer him to an expert – but 
be sure that expert carries professional liability insurance. 

Of the many experts to whom you should defer to reduce your risk, none is 
more important than the professional home inspector.  The very purpose of 
employing a home inspector is to use his expertise to discover material 
defects.  When he performs competently, he reduces your risk; if he does 
not, you can hope your client sues him and not you. 

When you see a red flag indicative of a material defect, you should not only 
warn your buyer to have it evaluated by an expert (e.g., a structural 
engineer, a geologist, an attorney) but you should also give him written 
notice.  Should he fail to heed your advice and subsequently discover that 
the red flag was indeed indicative of a serious material defect, you may rely 
on your written warning to mitigate your liability. 

http://www.sorryworks.net/
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Here is a sample advisory: 

To:  Buyer@Aol.com 
From:  YourAgent@pobox.com 
Subject:  Yesterday’s Walkthrough 
Dear Mr. Jones: 
… regarding the out-of-plumb deck posts we noticed yesterday.  I believe this condition was 
caused by the eucalyptus tree’s expanding trunk having pushed the deck aside .  The seller 
informs me the tree was a sapling when he built the deck 20 years ago.  But I could be 
wrong.  Ground subsidence could have caused the posts to move.  I recommend you 
consult a geologist or a structural engineer to evaluate the home’s foundation. 

1.3.3.2 IMPORTANCE OF DEEP POCKETS 
When working with others to complete a transaction, keep in mind the 
deep-pocket rule: 

In a civil action when several defendants share responsibility for an 
injury, the plaintiff most likely will collect his judgment from the 
defendant having the highest net worth and/or the best insurance. 
 

Consequently, you should ensure that everyone materially involved in your 
transaction has E&O insurance. 

1.3.3.3 ADVISORIES 
CAR® recommends you provide its Seller’s Advisory (Form SA) to sellers and 
its Buyer’s Inspection Advisory (Form BIA) to buyers.  CAR®’s Seller’s Advisory 
underscores your seller’s responsibility to disclose every material defect 
afflicting the seller’s home.  Their Buyer’s Advisory reminds the Buyer that 
he has the duty “to investigate the condition and suitability of all aspects of 
the property” and to seek the advice of experts concerning such matters as 
soil stability, geologic conditions, and structural integrity. 

It is important to realize that even when your clients read, understand, and 
initial these advisories, their acknowledgement does not exempt you from 
your duty to diligently protect your client’s interest using your knowledge 
and experience.  In representing the buyer, your common law duty to 
disclose is clearly stated in Field v Century 21 Klowden-Forness Realty 
(1998): 

[The buyer’s agent] is hired for his professional knowledge and skill; 
he is expected to perform the necessary research and investigation 
in order to know those important matters that will affect the 
principal’s decision and he has a duty to counsel and advise the 
principal regarding the propriety and ramifications of the decision. 

1.3.3.4 INSURANCE 
Insurance not only benefits you, it is also benefits your client.  Your client 
knows that should you make a mistake which costs him money, your 
insurance company will have the money to make him whole. 

mailto:Buyer@Aol.com
mailto:YourAgent@pobox.com
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1.3.3.4.1 PROTECTING YOURSELF 
You should consider purchasing three types of insurance:  1) E&O, 2) 
general liability insurance, and 3) supplemental automobile insurance. 

1.3.3.4.1.1 E&O 
E&O insurance (aka, “professional liability insurance”) is designed to cover 
the legal expenses and damage awards for “goofs”; that is, negligent acts 
where the broker (or an associate) has inadvertently neglected to do 
something he should have done pursuant to rule or custom. 

As with most insurance policies, E&O policies are subject to a deductible, a 
policy limit, and exclusions.  Most policies exclude: 

 intentional acts, 

 acts performed outside the scope of agency, 

 personal injury, 

 suits alleging environmental damage (especially toxic mold), 

 fair housing violations (except, possibly, for defense), 

 commission disputes, 

 transactions for properties owned by the broker, and 

 issues pertaining to trademarks. 
 

Typical claims covered are those alleging misrepresentation, failure to 
disclose, breach of duty, excessive compensation, conflict of interest, and 
failure to secure adequate pricing. 

With most E&O policies, the named insured is usually the brokerage with 
coverage extended to associates and personal assistants.  Expenses 
covered include defense costs, judgments; and some policies even provide 
per diem costs for attending trials and hearings. 

In computing premiums, underwriters consider factors such as 1) extent of 
coverage, 2) number of associates, 3) experience of associates, 4) past 
volume of complaints and lawsuits, 5) years the broker has been in 
business, 6) use of written policies and procedures, 7) level of supervision, 
and 8) extent of training. 

Most policies provide coverage on a “claims-made” basis rather than on an 
“occurrence” basis: 

A claims-made-based policy covers claims made during the 
coverage period regardless of when the associated act occurred.  
The coverage period can often be extended back in time for an 
additional premium. 

An occurrence-based policy covers acts which took place during 
the coverage period.  For example, if you held such a policy for just 
one year, say 2012, then if in 2014 you were hit with a suit which 
occurred in 2012, you would be covered. 
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According to NAR®, 80% of its members maintain E&O insurance.  (Many 
states require their licensees to carry E&O but California is not among 
them.) 

According to Diana Bull, chair of CAR®’s Errors & Omissions Task Force, in 
2004 the annual, per-agent premium prices for E&O insurance typically 
ranged from $1,500 to $2,000 in Southern California and generally started 
at $2,000 in Northern California.  The deductible was typically $15,000 but 
ranged as high as $50K to $100K for larger firms. 

Brokers who carry E&O should make this known to their clientele since it 
may be reassuring to clients to know they will have a deep-pocketed 
defendant to sue (you) in the event you make a professional error which 
costs them money. 

The obvious drawback to E&O insurance is that it is expensive.  A less 
obvious drawback is that E&O coverage attracts claims.  Attorneys, who 
may charge $250 to $400 per hour, know their fees and their client’s claims 
will be paid if they can prove their case or intimidate your insurer into 
settling out of court.  They also know that if the claim amount is small, most 
insurers will pay the claim rather than incur the expense of researching the 
facts or defending the broker. 

To avoid becoming a magnet for claims, some small proprietors choose not 
to obtain E&O insurance.  Instead, they choose to protect themselves by 
exercising extreme care, keeping a reserve from which to pay claims (self 
insurance), and limiting their losses to their business assets by 
incorporating their brokerages. 

1.3.3.4.1.2 GENERAL LIABILITY INSURANCE 
General liability insurance is also 
known as a “business owner’s 
policy.” 

Most E&O policies do not cover personal injuries occurring in the work 
place; general liability insurance does.  It covers the cost of defending 
personal injury lawsuits including investigations and settlements and for any 
bonds or judgments required during an appeal procedure. 

Most general liability insurance policies have many exclusions.  When 
choosing among policies, be sure you understand each policy’s exclusions 
and policy limits. 

Options provided with general liability policies include 1) umbrella insurance 
(liability coverage over and above the coverage afforded by the regular 
policy) and 2) special personal property floaters (aka, “endorsements”) to 
provide coverage for individual items of significant value. 

1.3.3.4.1.3 AUTOMOBILE INSURANCE 
If you are driving clients on business, be sure to carry auto insurance which 
provides coverage for passengers who might be injured. 

1.3.3.4.2 PROTECTING YOUR CLIENTS 
The more comprehensive your client’s insurance, the less likely he will take 
action against you should he incur unforeseen expenses related to a 
transaction.  These events might include:  1) a buyer’s need to make an 
expensive repair to a home system which fails soon after his purchase, 2) a 
buyer’s discovery of an undisclosed lien on his new home, or 3) a seller’s 
liability for an injury suffered by a visitor during his open house. 
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1.3.3.4.2.1 TITLE INSURANCE 
Title insurance:  Insurance 
against loss from defects in title to 
real property and from the 
invalidity or unenforceability of 
mortgage liens.  Examples of 
defects include unrecorded 
easements, boundary disputes, 
and forged deeds. 

You should advise buyers paying cash or making large down payments to 
purchase a homeowner’s title insurance policy and not a lender’s policy 
since the liability limit of a lender’s policy is only the amount of the loan while 
the limit on a homeowner’s policy is the home’s purchase price. 

CAR®’s purchase agreement (Form RPA-CA, paragraph 12) requires that buyers be 
provided a current preliminary title report and a CLTA/ALTA Homeowners 
Policy of title insurance.  This policy offers enhanced coverage for losses 
resulting from post-policy forgeries , boundary disputes, transfers to trusts 

, and permit problems. 

Post-policy Forgery:  The homeowner is covered if someone forges the 
owner’s signature to a deed in an effort to sell or impose a lien or restriction 
on the owner’s home. 
Transfers to Trusts:  Continuance of coverage should the original owner 
transfer his title to a trust for which the owner acts as trustee and lifetime 
beneficiary. 

1.3.3.4.2.2 HOMEOWNERS INSURANCE 
If you represent the seller, check to make sure he has homeowners 
insurance with personal liability coverage and theft protection before you 
agree to hold an open house.  Should a visitor be bitten by your seller’s 
dog, fall down his stairs, or injure himself by walking through your seller’s 
closed sliding glass door, you will want the visitor to be paid for his injuries 
from your seller’s homeowners insurance policy rather than from your own 
pocket. 

Should a lookyloo at your open house break an antique vase or abscond 
with your seller’s baseball card collection, you will want your seller’s 
homeowners insurance to cover his loss rather than being sued by your 
seller for negligence. 

Mortgage lenders almost always require homeowners insurance to protect 
against the loss of the home.  A rare exception:  when the home’s land 
value exceeds the loan amount. 

If you represent a buyer who pays cash or makes a large down payment, 
then recommend he purchase homeowners insurance with a liability limit at 
least equal to the purchase price of the home. 

There are many forms of homeowners insurance.  The most common is 
called an “all risk” also know as an “open perils” policy.  An all risk policy 
covers all aspects of the insured’s home:  its structure and its contents.  It 
covers any liability that may arise from its daily use and it covers visitors 
who may by injured on the premises. 

1.3.4 RISK RETENTION 
Risk retention is your acceptance of a risk rather than insuring against its 
occurrence.  Risk retention makes sense when the long-term cost of 
insuring against the risk is more than the expected losses from the risk. 

Self insurance for E&O is a good example of risk retention.  In self insuring, 
the broker accepts the risk of making professional errors and provides a 
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reserve for mitigating the impact of such errors (e.g., payment to the injured 
party out of the broker’s reserve fund). 

All risks not avoided or transferred are retained. 

1.3.4.1 HIGH DEDUCTIBLES 
To save money on E&O and general liability insurance, you should 
consider purchasing a policy with as high a deductible as you can afford – 
the higher your deductible, the smaller your premium. 

For example, if your brokerage has the means to withstand as much as a 
$25K loss without the loss jeopardizing your business, then you should 
consider purchasing insurance with a $25K deductible. 

1.3.4.2 INCORPORATION 
One of the most important reasons for incorporating your brokerage is to 
shield your personal assets from liability for business-related risks.  If your 
brokerage is incorporated and should any of its employees (including you) 
injure a client through professional negligence, the injured party may only 
recover damages from your corporation’s assets and income and not from 
your personal net worth or income. 

In order to qualify for the liability shield incorporation provides, the broker 
must follow time-consuming rules in forming and maintaining his 
corporation.  If a plaintiff can prove these rules were not followed, he can 
“pierce the corporate veil” and recover damages from the broker’s personal 
assets.  The corporate shield only protects for acts performed within the 
scope of business and not for intentional wrongdoing by the broker, his 
agents, or his employees. 

There are several legally-recognized types of corporations including C-
corporations, S-corporations, and limited liability corporations (LLC).  Each 
type has its own advantages and drawbacks.  All forms are expensive to 
maintain. 

One important drawback to incorporation is that defendant corporations 
must be represented in Superior Court by a member of the State Bar.  For 
example, if a client files suit against your corporation then you must retain 
an attorney to file your answer – you can not file your answer in your own 
name.  This restriction can make even the most minor or frivolous of law 
suits very expensive (source). 

1.4 HOME INSPECTION 

According to Matt Farmer, associate general council for the Oregon 
Association of REALTORS®, 

90% of risk problems in real estate stem from a disappointed buyer 
discovering defects after closing.  When the problem stands to cost 
the buyer money, they will either blame the listing agent, saying, 
“you didn’t tell me such-and-such.”  They will also turn to their own 
buyer’s agent and say “You weren’t diligent in protecting me.” (Risk 
Management, Robert L. Read, Pg. 145) 

http://www.cahoalaw.com/article-pro-per-proper.htm
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First we examine the most common “actionable defects”; that is, defects 
serious enough to lead to litigation.  Then we take a quick look at the State-
mandated disclosures.  We follow with information useful for selecting and 
working with home inspectors.  Finally, we describe proactive measures to 
reduce your risk from negligent non-disclosure. 

1.4.1 ACTIONABLE DEFECTS 

1.4.1.1 TEN MOST COMMON DEFECTS 
Since any material defect discovered by a buyer after obtaining title is likely 
to become your problem, you should have a basic understanding of the 
common defects that, if undisclosed, may lead to litigation. 

The ten defects listed below are commonly reported by home inspectors.  
The list includes defects leading to damage (e.g., wood in contact with 
damp earth) and unsafe conditions (e.g., pools without fences). 

1. Roofing Defects:  Roofs develop leaks from aging and wear, 
insufficient flashing , or improper installation.  Leaks can result in 
toxic mold, pest infestations, and wood rot and, if not repaired, will 
eventually destroy the home. 

 

A seller listing his home near the end of California’s annual nine 
month drought (March-November) may not know if his roof has 
leaks.  Even if he sells his home during or after the rainy season, he 
may be unaware of small leaks if the previous season’s rain was 
infrequent and light as it often is in Southern California. 

If, when a home is sold, there hasn’t been a heavy rainfall for a year 
or more, buyer’s agents should urge their clients to pay their home 
inspectors to conduct a “water test” for roof leaks.  This test requires 
the use of a lawn sprinkler on the roof for several hours followed by 
a check for leaks. 
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French Drain 

2. Water Intrusion:  Damage created by water intrusion into 
basements or crawlspaces due to ground water conditions can be 
pervasive and difficult to resolve.  Correction can be as simple as re-
grading the exterior grounds or adding roof gutters with splash 
blocks and extensions to direct water away from the structure.  
Unfortunately, major drainage improvements are often necessary 
and these can require costly ground water systems such as French 
drains  designed by geotechnical engineers. 

3. Electrical Safety Hazards:  Examples are ungrounded outlets, lack 
of ground fault interrupters (shock protection devices), and faulty 
wiring conditions in electrical panels.  Shoddy work can result in fires 
and shocks. 

As of July 1, 2011; carbon 
monoxide detectors are required 
for all homes.  See the below 
article, “California Law to Require 
Carbon Monoxide Detectors” for 
details. 

4. Hazardous Conditions Involving Gas and Oil Heaters:  An older 
heating system or one that has been poorly maintained can be a 
serious health and safety hazard.  In some cases, gas and oil 
heaters contain life-threatening defects that can only be detected by 
someone familiar with their operation and design.  A cracked heat 
exchanger, for example, can result in tragedy.  Carbon monoxide 
poisoning from faulty heaters causes hundreds of deaths in the U.S. 
each year . 

5. Generally poor maintenance:  If a house has been poorly 
maintained for years, extensive repairs may be necessary to fix 
problems such as cracked or peeling paint, crumbling masonry, 
broken fixtures, shoddy wiring, or failing plumbing. 

6. Rotten Wood:  Rotted wood at building exteriors and at various 
plumbing fixtures where wood stays wet for long periods such as 
roof eaves, exterior trim, on decks, around tubs and showers, or at 
the base of toilets. 

7. Plumbing problems:  The most common plumbing defects include 
old and incompatible piping materials and faulty fixtures or waste 
lines.  These may require simple repairs such as replacing a fixture, 
or more expensive measures such as replacing the entire plumbing 
system. 

8. Poor Insulation:  This defect can usually be corrected by repairing 
caulking, weather stripping, and other inexpensive repairs around 
windows and doors. 

9. Environmental hazards:  Environmental problems include the use 
of lead-based paint and asbestos, the presence of molds, and the 
contamination of ground water.  These problems are usually 
expensive to fix. 

 
Spark Arrestor atop Chimney 

10. Unsafe Fireplaces:  Unsafe conditions can result from lack of 
maintenance (e.g., neglecting to hire a chimney sweep) and faulty 
installation of fixtures.  Most common among these are the lack of 
spark arrestors  and substandard placement of wood-burning 
stoves.  Free-standing fireplaces are typically installed by home 
owners and handymen without knowledge of fire safety 
requirements.  The most common violations in these cases involve 
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insufficient clearance between hot metal surfaces and combustible 
materials within the building.  Fire hazards of this kind are often 
concealed in attics where they remain undiscovered until a roof fire 
occurs. 

1.4.1.2 RED FLAGS 
A good way to become familiar with the home inspection process is to tag 
along with a competent and experienced home inspector as he performs an 
inspection.  After attending several such inspections, you should know 
enough to make a rough estimate of the competency of future home 
inspectors and their work. 

1.4.1.2.1 VISUAL 

Click here for Barbara Nichols’ 
site. 

The following lists of visual, written, and contextual red flags are taken from 
an article in Realty Magazine Online by Barbara Nichols.  Ms. Nichols is a 
risk management expert who serves as an expert witness in real estate 
related lawsuits: 

 To spot fire or insect damage, push on the wood to see if it’s spongy 
or scrape off some paint to see what is underneath. 

Efflorescence 

 Look for water marks or efflorescence  on the foundation.  
Efflorescence is a white chalky substance left behind by water on the 
outside of the cement or brick. 

 Look to see if the ground slopes toward the house.  If it does, it is 
likely that water has seeped into the foundation and may have 
caused or will cause dry rot and/or accelerate termite infestation. 

 Use your sense of smell and touch to probe for water.  Where there 
is water there may be dry rot, mold, or termites. 

Damaged Flashing 

Termite Piles 

 Look for curling, damaged, or missing shingles or flashing .  If you 
find such defects check for water damage underneath. 

 Look to see if the floors are level.  If they are not, be alert to possible 
structural damage. 

 If you find stains on the ceiling suspect a damaged roof. 

 If retaining walls are leaning, suspect ground movement. 

 Be suspicious of any structural irregularities such as changes in 
ceiling or floor levels, the presence of exterior wall surfaces inside 
the home, or anything else that may indicate unpermitted 
construction. 

 Look for recent repair work.  For example, wide cracks in a patio 
deck that may have been filled with cement or recently laid tile. 

 Look for termite piles  along walls. 
 
If you find red flags, be sure to question the seller about them.  If the seller 
is evasive or has unconvincing answers, this in itself is a red flag. 

http://www.barbaranichols.net/
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Be sure to check with your home inspector after he has completed his 
inspection.  If he did not spot the same red flags you found, find out why. 

1.4.1.2.2 WRITTEN 
Take care to be on the lookout for red flags in important documents: 

 In the preliminary title report, suspicious entries such as:  1) 
undisclosed easements, liens, encumbrances, or third parties with 
ownership interests; and 2) a legal description citing a lot size 
different than advertised. 

 In the TDS, disclosure of a corrected foundation or structural 
problem without corroborating evidence such as a permit or 
construction plans. 

 In the TDS, disclosures citing a room addition without a 
corroborating building permit. 

 In the pest inspection report, areas or structures cited as 
“inaccessible” or “unexamined” which deserve inspection. 

1.4.1.2.3 CONTEXTUAL 
Be sensitive to adverse conditions common to a home’s age, subdivision, 
or location. 

 Homes in subdivisions having known construction defects such as 
defective fireplaces and cracked foundations. 

 Homes in areas afflicted by some environmental nuisance such as 
loud airplane noise or homes built over a waste dump. 

 Homes in an area with an unusually high crime rate. 

 Homes built before 1978 which may contain asbestos insulation or 
homes painted before 1979 that may still bare traces of lead paint. 

 All natural hazards endemic to the area. 

1.4.1.2.4 REMODELS AND REPAIRS 
Brokers representing clients selling or buying remodels need to be 
especially vigilant for undisclosed material defects. 

The objective of the remodeler is usually to turn a quick profit.  To better 
achieve his objective, the remodeler may use the cheapest materials, fail to 
follow the building code, actively conceal underlying defects, and fail to take 
steps to ensure long-term durability. 

Remodels can look fabulous but conceal serious defects.  Some of the red 
flags associated with poorly rendered remodels and repairs are: 

 Fresh paint, plaster, tile, paneling, or wallpaper that may cover a 
defect such as moisture, wood rot, or cracks caused by structural 
problems. 

 A home with a new coat of paint applied without primer and 
preparation. 
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 Failure to apply chemical preservatives to woods vulnerable to dry 
rot or failure to use woods resistant to dry rot and termites. 

 Uncharacteristically large rooms made by the removal of load 
bearing walls. 

 Remodeled kitchens replete with fashionable appliances (stainless 
steel freezers, refrigerated wine cabinets, overhead TVs) but without 
compensatory upgrades to the home’s electrical system as needed 
to support the additional electrical load. 

 Appliances without warranties. 
 

Click here to check the status of a 
contractor’s license. 

Of course, if you are the buyer’s broker you should ask to see remodeling 
permits.  If the work was performed by contractors, you should secure the 
names and license numbers of the contractors performing the work and 
ensure the property has not been encumbered by recent construction liens. 

1.4.1.3 WATER 
As already stated, the majority of disputes are initiated by buyers claiming 
their brokers failed to disclose material defects discovered after the close of 
escrow.  Of these defects, most are caused by fungi feeding on wet wood.  
For this reason, you need to understand the conditions fungi need to grow 
and how to spot the damage caused by these fungi. 

Fungi are not plants.  Plants make their own food using the sun while fungi 
feed on organic material.  The fungi we care about eat wood:  these fungi 
are mildew, mold, and dry rot. 

Consider the myriad ways water can wet wood in the home: 

1. Rain water or melting snow may puddle around the home and wet 
its foundation. 

2. Water may enter the walls through breaks in flashing. 

3. Water from toilets and bathtubs may overflow and seep into walls 
and floors. 

4. Moist air from within the home (e.g., from bathtubs, from stoves 
which boil over) may condense into water when contacting cool 
rafters and roof sheathing. 

5. Condensation from the home’s air conditioning unit may drip and 
accumulate in the crawl space beneath the house. 

6. A pet may repeatedly urinate over a spot on the floor. 

7. Pots and planters may leak water into the walls or floor. 

8. A slow drip in a loose plumbing fixture may wet wood. 

9. Condensation on water pipes may drip when the humidity is high. 
 

All lumber must be air or kiln dried before it is sold.  Regardless of how it is 
dried, lumber always contains some moisture.  The amount of moisture 
depends on the average relative humidity of the air to which it is exposed; 

https://www2.cslb.ca.gov/onlineservices/checklicenseII/checklicense.aspx
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consequently, the moisture content of wood is lower in dry areas such as 
the Coachella Valley (home to Palm Springs), perhaps, 4% to 9% for inside 
wood, 7% to 12% for outside wood; and much higher in humid areas such 
as San Francisco, 8% to 13% for inside wood; 9% to 14% for outside wood 
(source ). 

When wood’s moisture content reaches 28%, the minute single-celled 
spores of the dry rot fungus resting on the wood’s surface begin to grow.  
The spores are ubiquitous in the air – you are breathing them now.  If the 
wood’s moisture content continues at 30% or higher for a few days while 
the temperature remains warm, dry rot will take hold and infect the wood.  If 
the moisture content of wood drops below 22%, the rot will become 
dormant but continue growing once the moisture content rises above 22% 
(source). 

1.4.1.4 FUNGI 

Mold spores seen through an 
electron microscope. 
 

 
Fruiting body of the most feared 
of the dry rots, Serpula 
lacrymans.  (The blooms of most 
rots are not so dramatic.) 

The life cycle of dry rot is similar to that of the best known fungi – the 
mushroom.  By gaining a basic understanding of the fungal life cycle, you 
will be better able to appreciate why dry rot is so pernicious. 

The mushroom is the “fruiting body” of a much larger mass growing 
underground, the “mycelium.”  The mycelium is composed of a mass of 
minute branching threads called “hyphae” (pronounced like “high fee”)  The 
hyphae secrete enzymes onto organic matter to decompose it into digestible 
nutrients.  The hyphae then absorb these nutrients into its body to sustain 
the mushroom’s growth. 

After the fungus matures, the fungus pushes out from under the ground and 
onto the surface with its fruiting body – the mushroom.  The mushroom 
produces spores which it releases into the air.  Each spore is a cell which 
can reproduce the entire fungus. 

The life cycle of the dry rots is similar to that of the mushroom.  The 
important differences are that the dry rots feed on wet wood instead of 
organic matter in the earth and the blooms of the dry rots, unlike most 
mushrooms, are inedible and repulsive in their appearance . 

You should take note of the following aspects of the fungal lifecycle: 

 The extraordinarily small, single-celled fungal spores are everywhere 
– in the air and on the surface of everything inside and outside the 
home.  As many as twenty million mold spores can fit on a postage 
stamp. 

 Some spores are toxic to sensitive individuals. 

 The “hyphae” are invisible to the naked eye. 

 Many fungi only become visible when they “bloom”; that is, when 
they send out their fruiting body to the surface of the organic 
material on which they grow. 
 

Let us take a closer look at the fungi called “dry rots” and “molds.” 

http://www.fpl.fs.fed.us/documnts/fplrn/fplrn268.pdf
http://bct.eco.umass.edu/publications/by-title/wood-myths-facts-and-fictions-about-wood/
http://www.fpl.fs.fed.us/documnts/fplrn/fplrn268.pdf
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1.4.1.4.1 DRY ROT 

 
Figure 1:  Advanced Brown Rot 

  
Figure 2:  Advanced White Rot 

Despite its name, dry rot requires moist wood.  It grows while the wood is 
wet and hibernates when it is dry.  Subfreezing temperatures do not kill it.  
Fungicides applied to wood infested with dry rot will kill it to whatever depth 
the fungicide soaks into the wood.  Heat treatments will kill dry rot (and any 
other living organism) if the wood it infests is heated to a temperature 
above 151°F for at least 75 minutes.  Absent heat treatments, the preferred 
remedy is to remove all the infected wood within two feet of the infection. 

 
This bad fungus (Meruliporia incrassata) ate this 
Southern California home including its owner’s 
flip-flops (source).  

One hideous and, fortunately, relatively uncommon species of 
brown dry rot in California, the “house-eating fungus” (Meruliporia 
incrassata) is capable of transporting water over long distances 
to the site of decay through strands called “rhizomorphs.”  The 
strands may extend for thirty or more feet across brick or 
concrete.  Another species (Serpula lacrimans, predominant in 
Northern Europe) has been known to transport water up three 
stories. 

The ideal conditions for dry rot are wood, warmth, dampness, 
and poor ventilation.  These conditions are common to cellars, 
the crawl spaces under homes, and under stairs. 

There are two main classes of dry rot.  Wood infected with brown rot (Figure 1, 
above) appears brown and has a crumbly appearance.  Wood infected with 
white rot (Figure 2, above) may appear discolored with a white or yellow tint and, 
when the infection is advanced, the wood may appear stringy or spongy. 

 
Sapwood (light)/ Heartwood 
(dark) 
A good article about the merits of 
various woods is “Wood Myths:  
Facts and Factions About Wood” 
by Paul Fisette (here). 

Common woods considered to be resistant to dry rot infection include:  all 
cedars, old-growth redwood, old-growth bald cypress, white oak, and locust.  
Only the heartwoods of these species are rot resistant.  (Sapwood  is 
living wood which conducts water from the roots to the leaves; heartwood  
is the deadwood which is decay resistant.)  These woods contain natural 
toxins that protect the wood from parasitic organisms including dry rot.  
Unfortunately, these woods are expensive. 

In imitation of Nature, less naturally durable woods can be impregnated with 
pesticides like CCA (chromate copper arsenate) to extend their service life 
by 30 to 50 years or longer (this is the liquid which gives the lumber you see 
at construction sites a green tint). 
 

http://tooleinsurance.com/blog/house-devoured-by-fungus-couple-in-legal-battle-with-insurance-company-over-damages/
http://bct.eco.umass.edu/publications/by-title/wood-myths-facts-and-fictions-about-wood/
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An excellent source of images of 
various forms and stages of dry 
rot can be found here. 
 

Dry rot in its early stages can be difficult to detect even with a microscope.  
The weakness of infected wood can be appreciable even in the early stages 
of dry rot infestation.  As the rot advances, the wood’s luster fades; its 
surface becomes lifeless, dull, and discolored.  A musty odor is often 
evident.  The rate at which decay progresses depends on the wood’s 
moisture content, its temperature, and the type of fungus which infects it. 

The most common areas in which dry rot is found are the bathroom, under 
the kitchen sink, on window sills, in the thresholds near sliding glass doors, 
and in the attic. 

Most home insurance policies exclude or limit coverage for damage caused 
by any form of fungus – dry rots and molds especially.  Consequently, 
buyers who discover extensive damage from dry rot often seek to recover 
their damages from the seller and their brokers. 

1.4.1.4.2 MOLD 

Molds are also fungi and like dry rots require similar conditions to grow:  
oxygen, moisture, warmth, and organic material.  Like all fungi, molds 
propagate from single-celled, air borne spores.  Also, like dry rots, molds 
become dormant when their growing conditions become unfavorable and 
resume growing once favorable conditions return. 
The food consumed by molds may be wood but molds feed on virtually 
anything organic even the dust in the air.  Molds are commonly found 
behind wallpaper and paneling, ceilings, on drywall, and on carpets.  Molds 
are even found growing inside air ducts. 
Unlike dry rot, which derives the water it needs from the moisture content in 
wood; molds derive their water from the humidity in the air.  Molds require 
humidity levels at or above 55 to 65% to grow. 

Some molds excrete poisons called mycotoxins or produce mycotoxins in 
their spores.  The mycotoxins may be found in either gaseous or liquid 
forms.  Of these molds, some only produce mycotoxins under specific 
growing conditions.  Mycotoxins may be harmful  and some experts claim 
they may even be lethal to humans and animals when their concentrations 
are high.  Exposure to significant quantities of mold spores can cause 
toxic/allergic reactions.  Health effects of mycotoxin exposure purportedly 
include chronic fatigue and irritability, flu-like symptoms, respiratory 
problems, headaches, cognitive impairment, and skin problems. 

 
 
 
In 2001, a Texas jury awarded the 
Ballard Family of Dripping Springs 
$32 million dollars (later reduced 
to $4 million) for injuries and 
damage caused by toxic mold. 

Most E&O policies do not provide coverage for mold damage owing to the 
high expense often required to remove molds and because of the high 
damage awards  juries have awarded plaintiffs claiming to have been 
injured by toxic mold.  Removal of toxic molds may have to be performed 
under expensive hazmat conditions requiring workers to wear air-tight suits 
equipped with air filtration systems under negative air pressure to avoid 
contaminating the outside air with mycotoxins.  Just testing for toxic mold 
can cost hundreds of dollars. 

Considerable information about mold can be found at here. 

http://www.buildingpreservation.com/Rots.htm
http://www.epa.gov/mold/moldresources.html
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There is no confirmed scientific link between mold and related health 
effects.  The term “toxic mold” is a term coined by the media; it is not used 
by scientists who study fungi.  Of all the many molds that may be found in 
the home, Stachybotrys chartarum, a greenish-black fungus, is the most 
notorious of the “toxic molds.”  Species of molds from two mold genera are 
believed to be allergenic:  Penicillium and Aspergillus – the presence of any 
of these molds has generated seven-figure settlements.  (For an interesting 
discussion of toxic-mold litigation, go here.) 

1.4.1.5 TERMITES 

 
Subterranean Termites 

Termites  swarm once a year usually in late summer.  After swarming, 
winged termites may alight on a home and, if the termite is lucky, find an 
unprotected section of damp wood on which to start feeding.  If the termite 
can also find a mate, they may begin a colony. 

The mated pair begins by eating out a chamber in the wood and then 
sealing it.  Soon after, the female begins laying eggs.  Both the king and 
queen termite feed the young on predigested food until their young are able 
to feed themselves.  The king continues to mate with the queen for life.  
During their lives, the king and queen raise thousands of children born into 
castes such as workers and soldiers. 

Termites are generally grouped according to their feeding behavior.  Thus 
they are categorized into subterranean, soil-feeding, drywood, damp wood, 
and grass eating types.  Of these, only the subterranean and dry wood 
termites types eat wooden homes. 

Drywood termites have a low moisture requirement and can tolerate dry 
conditions for prolonged periods.  They remain entirely above ground and 
do not connect their nests to the soil. 

Subterranean termites require moist environments.  To satisfy their need 
for water, they usually nest in or near the soil and maintain some connection 
with the soil through tunnels in wood or through “shelter tubes” constructed 
from soil with bits of wood or even plasterboard (drywall). 

Because dry rot and termites both require high moisture contents in wood, 
these two pests are often found together. 

Once a colony gets started it may take years before it inflicts noticeable 
damage.  Before its damage is discovered, the termites give little notice of 
their presence.  Eventually, even an untrained eye can spot the signs of 
termite infestation:  1) pellets, 2) galleries, and 3) tubes: 

 
Figure 3:  Wings 

 
Figure 4:  Fecal Pellets 

 
Figure 5: Galleries 

 
Figure 6:  Shelter Tubes 

 Wings:  These are discarded by termites after they land following a 
swarm.  Since ants also swarm, the wings from these two species 
are often confused. 

http://www.thompsonhine.com/publications/publication153.html
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 Galleries:  These are the most telling and distressing sign of termite 
damage because they reduce the strength of the lumber in which 
they are found. 

 Fecal Pellets:  These are often found in a pile at the bottom of a 
post or wall.  The termites create a hole in the wood and push the 
pellets out of a gallery where they often fall into a neat, conical pile. 

 Shelter Tubes:  These are made only by subterranean termites.  
The termites use these shelters to move from the wet ground to dry 
wood. 
 

If you are the listing broker and see any of these red flags, advise your 
seller to pay for a pest inspection.  Even if the home is never sold, the 
owner needs to know the extent of the infestation and resulting damage.  If 
the owner has sense and adequate resources , he will want to repair the 
damage and stop the infestation before it gets any worse.  If any offers are 
accepted, the chances are better than 99% the home will have to pass a 
pest inspection as required by the mortgage lender.  CAR®’s Purchase 
Agreement (Form RPA-CA) requires the buyer to approve the “Wood Destroying 
Inspection Report” as a contingency of the sale.  If he does not, he may 
revise his offer or cancel his purchase agreement. 

If you represent the buyer and spot any of these red flags (pellets, galleries, 
and shelter tubes) be especially wary.  If the seller selects the pest 
inspection service you should make sure the pest inspector has an 
explanation for the signs of infestations you noted. 

1.4.2 SELLER AND HIS AGENT’S HOME INSPECTION 
This section describes the disclosure duties of the seller and his agent. 

1.4.2.1 AGENT’S VISUAL INSPECTION 
The listing broker is required by law to conduct a visual inspection of his 
seller’s home.  The statute which mandates this duty reads: 

It is the duty of a real estate broker … to conduct a reasonably 
competent and diligent visual inspection of the property offered for 
sale and to disclose to that prospective purchaser all facts materially 
affecting the value or desirability of the property that an investigation 
would reveal… (CC §2079(a)). 
 

We recommend you conduct your visual inspection before signing a listing 
agreement so that you may better judge the marketability of your seller’s 
property before contractually committing yourself to sell his property. 

As you tour the property with the seller, take care to note all the features 
you believe may adversely affect the home’s market value and note any red 
flags pointing to serious defects.  Ask the seller about roof leaks, window 
leaks, drainage, remodeling, repairs, warranties, cracks – there are so 
many items to ask about that it is best you conduct your survey using a 
check list.  If you do not have a check list, consider using the items listed on 
CAR®’s Transfer Disclosure Statement (TDS)  as a check list or CAR®’s 
detailed, four-page Seller Property Questionnaire (SPQ) . 

http://www.car.org/media/pdf/legal/standard-forms/478218/
http://www.tonypapillo.com/docs/Seller Property Questionnaire _ Seller Property Questionnaire - 11 07.pdf
http://www.car.org/media/pdf/legal/standard-forms/478218/
http://www.tonypapillo.com/docs/Seller%20Property%20Questionnaire%20_%20Seller%20Property%20Questionnaire%20-%2011%2007.pdf
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When noting down possible material defects, take care not to “editorialize,” 
that is, to offer or infer an opinion about the materiality of any defect.  For 
example, note “cracks in garage floor slab” and not “minor cracks in garage 
floor due to normal settling.”  The later remark expresses an opinion about 
the significance of the cracks (that the cracks are of little consequence) and 
attributes a cause (suggesting they are caused by “normal settling”). 

To save time, take pictures of everything you see – these may be useful for 
posting to the MLS but more importantly they serve to document the 
condition of the house at the time of your visual inspection (be sure your 
camera’s date/time stamp feature is set to on).  The pictures should be 
added to your transaction file. 

If you take the listing and the seller accepts your offer of representation, 
you need to make clear his disclosure responsibilities.  You should explain 
the risks to the both of you should he fail to disclose all material defects 
about his home and neighborhood.  You should also let your seller know 
that you have a legal duty to prospective purchasers to disclose all material 
defects known to you which your seller either fails to disclose or regards as 
immaterial.  A good way to explain to your seller his disclosure duties is to 
walk him through CAR®’s Seller’s Advisory (SA) . 

1.4.2.2 SELLER’S DISCLOSURES 
If the TDS omits any material defects, you risk being sued by the buyer.  
The omissions may not be your or your seller’s fault.  Perhaps your seller 
concealed the omission, perhaps the defect was located in an inaccessible 
area; perhaps the inspectors failed to find it.  It really doesn’t matter.  When 
the buyer finds the defect and learns how much he must pay to correct it, 
he may be inclined to sue you, your seller, and anyone else he thinks knew 
or should have known about the defect. 

Minimum disclosure standard: 
All material defects known to you 
or which should have been known 
to you or your seller about 
accessible areas of the home 
(see CC §2079). 

With so much risk hinging on the TDS, you need to be sure it is accurate – 
not accurate to the minimum legal standard  but accurate in fact. 

If neither you nor your seller saw the termite pellet piles beneath at the 
bottom of your seller’s living room’s north wall because it had been covered 
by a 200 pound armoire, you could be sued for failing to disclose the home’s 
termite infestation.  You may have a good chance to successfully defend 
yourself by claiming the north wall was inaccessible during the time of sale 
(pictures could help you establish this fact) and therefore you had no duty to 
inspect it – but then again you might not.  And remember, the plaintiff need 
only prove you were 1% liable for him to obtain a court order requiring you 
to pay his entire judgment in full (see Joint and Several Liability). 

In order to produce a reliable TDS, consider the advantages of obtaining a 
home inspection before you fill out the TDS (see Pre-Inspection).  While it is 
true that you can amend the TDS at any time before close of escrow, an 
amended TDS is often perceived by potential buyers as a red flag because 
it suggests other defects may yet be discovered. 

The seller must complete the TDS (Sections 1 and 2) and the listing broker 
must add his comments to Sections 3 and the selling broker to Section 4. 

http://www.car.org/media/pdf/legal/standard-forms/589935/
http://www.car.org/media/pdf/legal/standard-forms/589935/
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1.4.2.3 NATURAL HAZARD DISCLOSURE 

One firm offers to prepare the 
NHD disclosures for just $49.00 
(as of November 2012). 

The Natural Hazard Disclosure (NHD)  form is used to make the six 
natural hazard zone disclosures:  (1) Earthquake Fault Zone, (2) Seismic 
Hazard Zones, (3) State Fire Responsibility Areas, (4) Very High Fire 
Severity Zones, (5) Flood Zone, and (6) Inundation Zones.  These 
disclosures are required for any residential one-to-four unit property. 

1.4.3 PROFESSIONAL PEST INSPECTION 
A pest inspection is not a legal requirement for the sale of a home but 
every mortgage lender requires every home it finances to pass one.  When 
representing a buyer who does not require financing, it would almost 
certainly be a breach of your fiduciary duty to fail to advise your buyer to 
make his purchase contingent to a pest inspection. 

Even new homes framed with wood should be required to pass a pest 
inspection as a condition for their purchase.  New homes, albeit rarely, 
have been known to be constructed using rotten word  .  But the better 
reason for a new home to have a pest inspection is because the pest 
inspector not only looks for active infestation and past damage but also for 
conditions likely to lead to infestation (e.g., a poorly ventilated attic). 

How can a new home have dry rot?  Almost all lumber is supposed to be 
kiln or surface dried before use.  If it is not dried sufficiently, it can be 
delivered green and wet.  If it has been dried, it may be stored for months 
before use during which time it can soak up moisture from the air or from its 
exposure to the elements.  Moreover, if the structure of the home during 
construction is exposed to rain or very high humidity over a long period it 
may become infested with dry rot. 

“Wood destroying organisms” 
include termites, dry rot, wood 
destroying beetles, and carpenter 
ants. 
Click here  to see a completed 
pest inspection report. 

The results of the pest inspection must be documented in a report named 
“Wood Destroying Pest and Organisms Inspection Report.”  The format of 
this report is dictated by statute (BPC §8500 et seq.). 

All pest inspectors must be licensed by the Structural Pest Control Board (a 
division of the State Department of Consumer Affairs). 

After viewing the home, the pest inspector is required to reach one of three 
conclusions:  1) “No evidence of wood destroying organisms,” 2) “Evidence 
of past damage,” or 3) “Evidence of active infestation.”  Conclusion #3 is 
the show-stopper.  No lender will advance funds to a buyer knowing his 
collateral is being consumed by insects and/or fungi. 

The ramifications of Conclusion #2, “Evidence of past damage,” are 
problematic.  Some lenders will advance funds providing the inspector finds 
no evidence of active infestation; others will want assurances that the 
property has been free of pests over the past year; others will simply fund 
the loan.  You will surely want to understand the nature and extent of the 
damage and advise your buyer accordingly. 

The findings of the report are organized into two sections: 

http://www.nhdreport.com/
http://www.hnrealestate.com/CAR_Disclosures_files/NATURAL HAZARDS DISCLOSURE STATEMENT.pdf
http://filelibrary.myaasite.com/Content/22/22159/28201895.pdf
http://www.pestboard.ca.gov/forms/43m-41-short.pdf
http://www.pestboard.ca.gov/
http://www.hnrealestate.com/CAR_Disclosures_files/NATURAL%20HAZARDS%20DISCLOSURE%20STATEMENT.pdf
http://filelibrary.myaasite.com/Content/22/22159/28201895.pdf
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SECTION A findings are classified as “Active damage and 
infestation to wood by wood destroying organisms and pests.”  The 
“cause” of the damage is also classified as a Section A item. 

SECTION B findings are classified as “Conditions deemed likely to 
lead to damage or infestation to wood by wood destroying 
organisms and pests if the condition is not corrected.” 
 

The report contains a “Bid Sheet” used by the inspection company to offer 
its bid to perform the corrective work listed in Sections A and B.  By 
custom, the seller selects the inspector, pays for the inspection, and pays 
for the corrective work listed in Section A.  Also, by custom, the buyer pays 
for the corrective work listed in Section B.  Section A items must be 
corrected; Section B items are usually optional. 

Neither the seller nor the buyer is required to contract with the inspection 
company to make the corrective repairs but, owing to time pressures, the 
seller often has no other practical choice.  Regardless of whether the 
original home inspector or a third party (the owner, a contractor, or another 
home inspection company) performs the corrective work, the original home 
inspector must issue a “Re-Inspection Report” to certify that the Section A 
repairs were made. 

The pest inspection service is legally accountable to both the seller and the 
buyer (source).  Both parties should receive a copy of the pest inspection 
report.  To protect your client, you should carefully read the report to make 
sure it accounts for any red flags you may have discovered on your own. 

In reviewing the inspection report, the listing broker should take care that all 
Section A repairs relate to wood damage.  Some unscrupulous pest 
inspection companies mislabel their findings to fool the seller into making 
unneeded corrective work to non-wood components such as tile and 
bathroom fixtures.  The labeling process is critical to both parties since the 
lender will not finance a property unless all Section A repairs have been 
made. 

 
 
RESPA considers the service 
provided by home and pest 
inspectors as a settlement service 
and, therefore, forbids kickbacks 
to the agent. 

As the buyer’s broker, you need to be sensitive to the fact that the pest 
control inspector is usually selected by the seller’s broker.  It may be in the 
short-term interest of the seller’s broker to select a “friendly” inspector 
inclined to give a “soft” inspection .  For example, a friendly inspector 
might label vulnerable areas such as attics, crawl spaces, and roofs as 
“inaccessible” to enhance his own profit and to reduce the risk he should 
find a problem that might impede the sale thereby jeopardizing his future 
prospect with the broker who recommended him. 

The Structural Pest Control Board 
maintains an online database of 
reports filed over the past two 
years here.  If you find that a 
report is available for your 
property, you may request that a 
free copy be sent to you by 
regular mail. 

Any areas the inspector deems inaccessible should be listed in his report.  
As the buyer’s broker, you should take notice of these areas and if you 
believe they require inspection you should make arrangements with the 
seller and inspector to have them examined.  If you believe an inaccessible 
area needs inspection, you should consider urging your buyer to pay the 
extra cost needed to open the area for inspection.  For example, if you were 
to smell a musty odor near wood paneling you should urge your buyer to 
pay the inspector to remove and then restore the paneling so he can inspect 
for damage underneath.  Other areas which may justify an intrusive 
inspection are the sub-floors beneath carpets, wall interiors, and anywhere 

http://www.cdpr.ca.gov/docs/dept/factshts/inspections.pdf
http://www.wdopestboard.ca.gov/
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wood may have been or be in contact with a slab foundation or damp earth. 

Any buildings not inspected on the property should be listed in the pest 
inspection report.  Buildings often not inspected include garages, guest 
houses, and storage sheds.  If these buildings are important to your buyer, 
you should arrange for their inspection. 

A word of caution about licensed pest inspectors:  Unlike reputable home 
inspectors who do not charge for repairing the defects they find, pest 
inspectors make most of their profits from repairing the damage they find.  
Many pest inspection companies lose money on inspections to gain the 
opportunity to find and repair the damage they find.  Consequently, pest 
inspectors are motivated to find damage – which is good – but some 
inspectors are undoubtedly overzealous in their reporting of damage and 
some charge excessively for repairs knowing that sellers are not likely to 
refuse their repair quotes owing to time pressure. 

1.4.4 PROFESSIONAL HOME INSPECTION 

1.4.4.1 NEED 
A study commissioned by The Wall Street Journal concludes that almost 
every home, no matter how recently or expertly built, is a money pit. 

The study found that the cost of keeping a typical home up to 
current standards for 30 years is almost four times the purchase 
price.  In fact some experts say that it may actually be cheaper to 
buy a new or fully remodeled home every ten years than to deal with 
the mounting repair problems that occur as materials fail.  (Source) 
 

According to the study, homes with the worst repair record tend to be 
between 10 and 20 years old.  That is the period when various home 
systems begin to fail.  These systems include foundations, painting and 
waterproofing, heating and air conditioning systems, water heaters, 
plumbing, ductwork, and decks.  Rather than replacing failing home 
systems, homeowners who know they are going to sell often neglect their 
home’s maintenance for years and then make shoddy repairs just before 
putting their homes up for sale. 

Since new owners are often strapped for cash and struggle to make their 
mortgage payments, they are often motivated to sue the seller and his 
agent for the funds needed to make urgent and expensive repairs to failed 
systems such as a roof or heating system. 

A good home inspector will not only find a home’s existing defects and 
code violations, he will: 1) report conditions likely to cause problems in the 
near future, 2) provides estimates of the life expectancies of home systems, 
and 3) identify safety hazards. 

1.4.4.2 ASSOCIATIONS 
About half the states license home inspectors but California is not one of 
them.  Nevertheless, there are four established associations of home 
inspectors with members in California that require members to pass exams, 
obtain experience, adhere to professional standards, comply with a code of 

http://online.wsj.com/article/SB904867531341830500.html
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ethics, and take continuing education to maintain their memberships.  
Below is brief description of each. 

1.4.4.2.1 CALIFORNIA REAL ESTATE INSPECTION ASSOCIATION 

 

The California Real Estate Inspectors Association (CREIA) was founded in 
1976.  It is a public benefit, non-profit inspection resource association 
dedicated to the further education of its inspector members. As of 
November 2011, CREIA claimed almost 700 members over 23 chapters.  
CREIA provides two semiannual conferences where each chapter provides 
“education tool boxes” for its members.  To maintain one’s membership in 
CREIA, each member requires 30 hours per year of continuing education 
via live training (source). 

In November 2012, our search of their website for members within 20 miles 
of  Woodland Hills and their site returned about forty members. 

1.4.4.2.2 AMERICAN SOCIETY OF HOME INSPECTORS 

 

The American Society of Home Inspectors (ASHI) is the country's oldest and 
largest home inspection organization with over 6,000 members and over 80 
chapters (as of November 2012) in the United States and Canada (source). 

ASHI was founded in 1976.  It created the industry’s original standards of 
practice.  All members must adhere to their association’s strict code of 
ethics. 

Half of ASHI’s members are fully qualified home inspectors; the rest are in 
training.  To attain the status of a “full member,” an inspector must pass an 
exam provided by the independent Examination Board of Professional 
Home Inspectors – an exam also used by 17 states for licensing – and pass 
an exam on ASHI’s Standards of Practice and Code of Ethics.  Additionally, 
full members are required to have performed a minimum of 250 paid home 
inspections and complete 20 hours per year of continuing education.  
ASHI’s website lists both “fully credentialed” home inspectors as well as 
“candidates” who have passed the required exams but have performed only 
50 to 250 paid home inspections.  The two groups are listed separately on 
their website.  In our visit to their site, we found ASHI had excellent 
representation throughout California. 

Most experts (e.g., Barbara Nichols and the late Robert Bruss) recommend 
home inspectors credentialed by ASHI. 

1.4.4.2.3 NATIONAL ASSOCIATION OF HOME INSPECTORS 

 

The National Association of Home Inspectors (NAHI), the second oldest 
home inspection organization in the North America, has more than 2,000 
members (as of November 2012).  It was founded in 1987 as an offshoot of 
ASHI and has a very similar Standards of Practice and Code of Ethics. 

NAHI has three levels of membership; the third and highest is the NAHI 
Certified Real Estate Inspector (NAHI CRI) designation.  To earn the CRI 
designation, members must pass a rigorous exam (similar to ASHI’s exam) 
and complete a minimum of 250 paid home inspections.  In addition, full 
members must have passed NAHI’s Standards of Practice and Code of 
Ethics exam and members are required to complete 16 hours of continuing 

http://www.youtube.com/watch?v=AhZR94VFkLM
http://www.creia.org/
http://www.ashi.org/about/
http://www.ashi.org/
http://www.barbaranichols.net/
http://www.inman.com/buyers-sellers/columnists/robert-bruss
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education each year.  The two lower levels of membership are for NAHI 
home inspectors who have not yet performed 250 home inspections.  (Click 
here for NAHI’s website.) 

1.4.4.2.4 INTERNATIONAL ASSOCIATION OF CERTIFIED HOME INSPECTORS 

 

The International Association of Certified Home Inspectors (InterNACHI) is 
the newest of the three home inspection organizations and has the least 
rigorous requirements for membership.  Members must pass a free online 
exam.  If they fail, they can retake the exam until they pass.  The same is 
true for their Standards of Practice and Code of Ethics exams.  InterNACHI 
says it requires full members to have carried out 100 paid inspections but 
they do not distinguish which members have met this requirement on their 
referral list.  (Click here for InterNACHI’s website.) 

1.4.4.3 USING HOME INSPECTORS 
If you could take only one action to reduce your risk of liability, it should be 
to employ a qualified, competent, and professional home inspector – with 
E&O insurance. 

Usually it is the buyer who selects the home inspector.  Should the buyer 
choose in incompetent inspector who misses one or more major defects, 
the buyer may subsequently sue the seller and his agent for failing to 
disclose the defect(s). 

 
Buyer seeing his new home 
through rose-colored glasses. 

The buyer often makes a poor choice of home inspector because 1) he is 
rushed to meet closing deadlines and chooses the first home inspector he 
finds; 2) he is short on cash and selects the least expensive home inspector 
he finds; and 3) he is inexperienced and selects the friendliest home 
inspector he finds. 
Another problem in letting the buyer select the home inspector is that both 
the buyer and his agent are biased in favor of the purchase and therefore 
have a tendency to downplay any negative findings the home inspector may 
find . 

But probably the most common reason unprofessional home inspectors are 
selected by buyers is that the buyer accepts his agent’s recommendation 
and his agent recommends a home inspector not based on the inspector’s 
competency but on the inspector’s reliability to give non-threatening 
inspection reports that won’t jeopardize the agent’s deal. 

With so much riding on the competency and professionalism of the home 
inspector and with so many reasons to doubt the buyer will choose wisely, 
we recommend the seller either:  1) pays for a pre-inspection (see “Pre-
Inspection”), or 2) makes the buyer’s choice subject to the seller’s approval.  
As to the latter recommendation, you might wish to set the following 
requirements for the home inspector: 

 He is full member of CREIA, ASHI, or NAHI. 

 He has not inspected a home brokered by either the listing agent or 
buyer’s agent in the preceding six months. 

 He inspects all areas and structures of the home except those listed 
in an attached addendum. 

http://www.nahi.org/
http://www.nachi.org/
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 He is willing to spend up to two hours answering questions from all 
interested parties about his inspection findings. 

 He will conduct a water test on the roof. 

 He provides a report similar in detail to a sample report you provide. 

 He carries E&O insurance. 

1.4.4.3.1 LEGAL ISSUES 
Home inspectors are licensed and regulated in 23 states but California is 
not one of them.  BPC §§7195-7199 describe the legal status of home 
inspectors in California.  §7196 defines the standard of care for home 
inspectors as follows: 

It is the duty of a home inspector who is not licensed as a general 
contractor, structural pest control operator, or architect, or registered 
as a professional engineer to conduct a home inspection with the 
degree of care that a reasonably prudent home inspector would 
exercise. 
 

§7198 states that contracts with provisions which waive the inspector’s duty 
to conduct a professional home inspection (per §7196) or limit the 
inspector’s liability to his inspection fee are invalid as such provisions are 
contrary to public policy.  In other words, home inspectors are liable for 
negligence. 

§7199 states that the statute of limitations for a breach of duty action 
against a home inspector shall not exceed four years after the date of 
inspection.  Home inspectors may sign contracts with their clients limiting 
claims to shorter periods (less than four years) providing the period is 
“reasonable.” 

In the California case, Moreno v. Sanchez (2003), the appeals court ruled 
that if a limitation on the discovery period is placed into the contract, that 
limitation must be:  1) of reasonable duration for the homeowner to discover 
a breach, and 2) the discovery period must accrue not from the date of 
inspection but from the date the breach is discovered or should have been 
discovered by the homeowner. 

Pre-Inspection:  A home 
inspection conducted immediately 
before the seller lists his home. 

There are many advantages to a pre-inspection  for the seller.  If your 
seller conducts a pre-inspection, be sure the inspector’s contract does not 
restrict his liability to the seller but also extends to the buyer. 

1.4.4.3.2 SCOPE 
BPC §7195 defines “home inspection” as: 

… a noninvasive, physical examination … [of a home’s] mechanical, 
electrical, or plumbing systems, or the structural and essential 
components of a residential dwelling … designed to identify material 
defects in those systems, structures, and components. 
 

Note the word “noninvasive.”   

Invasive inspections require the inspector to damage the home to inspect 
for some suspected condition such for water leaks.  Invasive procedures 
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include drilling holes into walls to take core samples, removing dry wall to 
look for water damage, making holes in the ceiling to look for pests, and 
pulling up carpet to inspect the condition of the floor. 

Invasive inspections may be expensive since the damage inflicted by the 
inspector must usually be repaired at the requestor’s expense.  But if an 
invasive inspection is the only way to determine if a suspected condition 
exists, you will want to hire a home inspector willing to conduct it. 

Another question to ask the home inspector after reading his contract is 
what he means by “accessible areas.”  You will want him to be specific.  Is 
the roof accessible?  Is the crawl space under the house accessible?  Is the 
attic accessible? 

Be sure the seller is available when the home inspector conducts his 
inspection.  The seller may be required to unlock rooms and gates for 
inspection.  The seller should also be available to warn the inspector of 
unsafe conditions such as the presence of a vicious dog or a loose railing 
on the terrace. 

Some inspectors limit their inspection to the home and do not inspect other 
stand-alone structures such as garages, guest houses, cabañas, or cabins.  
If these structures are important to your buyer, be sure they are included in 
the inspection. 

Often home inspectors will exclude the following items from inspection: 

 recreational facilities such as spas, saunas, steam baths, swimming 
pools, tennis courts, playground equipment; and other exercise, 
entertainment, or athletic facilities, 

 septic systems, 

 underground storage tanks, 

 home appliances such as washers, dryers, and dishwashers; 

 wells, 

 roads and driveways, and 

 landscaping – the health of trees, the condition of sprinkler systems, 
the safety of outdoor lights, the presence of toxic plants. 
 

Be sure you know which items are to be inspected.  If items important to 
your buyer are not inspected either find an inspector willing to include them 
or arrange for other experts to inspect the excluded items. 

Inspection for pest, dry rot, or mold may or may not be included in the 
home inspection since inspections for wood destroying organisms are also 
performed by licensed pest inspection companies.  Because damage 
caused by pests can be extremely expensive to repair, we recommend 
home inspectors also report any damage from dry rot and termites they 
may find during their inspection.  (The contracts used by most inspectors 
provide an exemption for any failure to find damage from pest infestations.) 
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1.4.4.3.3 QUALIFYING HOME INSPECTORS 
The choice of home inspector is of such importance in reducing your risk 
that it should not be left entirely to the buyer, the buyer’s broker, or your 
principal. 

 
Polybutylene Pipe 

Consider this scenario:  Three months after the close of escrow while your 
buyer is on vacation, a PB (Polybutylene) pipe  in his second story 
bathroom bursts flooding the floor below.  Your buyer’s repair cost is 
enormous and, to avoid a reoccurrence, he must incur further expense to 
replace all his PB plumbing with copper. 

Your buyer might not recall that he selected the least expensive home 
inspector he could find, that he was too busy to attend the inspection, that 
his inspector marked his plumbing as “serviceable,” and the inspector took 
just one hour to conduct his inspection. 

Rather than delegating the choice of home inspector to your buyer, we 
recommend you compile a recommendation list of a dozen, pre-qualified 
home inspectors. 

Below is a list of questions we recommend asking prospective home 
inspectors: 

1. With which home inspector association are you affiliated?:  The 
preferred answers are 1) CREIA for several years, 2) ASHI with full 
membership, or 3) NAHI with a designation of Certified Real Estate 
Inspector (CRI).  Full members of ASHI and NAHI are reputed to 
have performed 250 paid home inspections and both organizations 
subscribe to a similar code of ethics. 

2. If your inspection finds defects, can you perform repairs or 
recommend someone who can?  The answers should be “no” and 
“no.”  You want a professional home inspector who makes his living 
only from home inspection and not from making repairs. 

 
 
 
 
 
 
 
 
 
 
 
An exemplar home inspection 
report can be found here. 

3. Can you provide me a sample of your home inspection report?  
The answer should be “yes.”  When you receive the sample home 
inspection report you will want to make sure it includes these seven 
sections:  1) a description of areas not examined with corresponding 
explanations for why they were excluded, 2) guidelines for estimating 
the cost of repairs, 3) recommendations for consulting other 
professionals such as arborists or structural engineers, 4) a 
prioritization of repairs with justifications, 5) estimates for the 
remaining life expectancy of critical home systems such as the roof, 
6) a list of potential safety issues, and 7) a list of recommendations 
for improving the energy efficiency of the home . 

4. Do you have E&O insurance, general liability insurance, and 
worker’s compensation?  The answer should be ‘yes’ for all three 
types of insurance. 

5. Can all parties and their agents accompany you on your 
inspection?  The answer should be ‘yes’; however, you should not 
be surprised if the inspector places limits or charges you extra for 
any time spent answering questions. 

http://www.allbay.com/pdf/samples/Property_Inspection2.pdf
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6. What do you not inspect?  All inspectors set limitations on what 
they will inspect based on accessibility, safety, or because they lack 
the required expertise.  If the limitations the inspector sets exclude 
the inspection of features important to your client, ask the inspector 
if he would, for an additional fee, agree to inspect those areas. 

7. Are you willing to perform a water test on the roof?  The answer 
should be “yes” or “maybe.”  If it has not rained for many months 
and if the roof does not appear to be in good condition, you should 
ask the home inspector if he thinks a water test on the roof is 
warranted.  If he does, he will probably charge an additional fee for 
this test.  Given that the integrity of the roof is critical to avoid water 
damage, the additional cost should be worth it. 

8. Are you willing to be present at the final walk-through?  The 
answer should be “yes.”  There is no better person to verify that the 
recommended repairs were made than the home inspector who 
found the defects. 

9. Can you send me a copy of your home inspection contract?  
The answer, of course, should be “yes.”  You will want to read it 
carefully for any clauses which limit the inspector’s liability or 
inspection duties. 

10. Can you give me budget figures for defects you find?:  The 
answer should be “yes” because these figures may be needed to 
negotiate a reduction in the seller’s price to offset the repairs the 
buyer will have to make should he buy the seller’s home. 
 

One final question you should ask yourself before placing a home inspector 
on your “approved list:”  “If I am sued and this home inspector is asked to 
testify, would this inspector appear qualified when giving testimony in 
court?” 

Once you develop a roster of qualified inspectors, you can make referrals 
with confidence. 

Many home inspectors have a cynical view of real estate agents.  One such 
inspector, Tome Corbett, expresses his cynicism in this YouTube video.  
Specifically, his recommendation is for buyers to compile a list of 
unacceptable home inspectors from inspectors recommended by local real 
estate agents ☺. 

1.4.4.4 PRE-INSPECTION 

 
 
To see an excellent YouTube 
video extolling the benefits of pre-
inspections, click here. 

Before signing a listing contract, urge your seller to purchase a “pre-
inspection”; that is, a home inspection before he lists his property.  The 
benefits of a pre-inspection over a home inspection conducted after the 
purchase agreement (call it a “post-inspection”) are significant . 

1. Avoid Cancellations of Purchase Agreements:  A pre-inspection 
substantially reduces the chance the buyer will cancel his purchase 
agreement should a post-inspection reveal significant defects not on 
your seller’s TDS. 

http://www.youtube.com/watch?v=uchY6iOcxQM&feature=channel
http://www.youtube.com/watch?v=yIX8bp2Bsi8
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2. Enhance Credibility:  Defects discovered by a buyer not on the 
seller’s TDS tend to make the buyer suspicious of the seller.  A 
suspicious buyer is more likely to lose interest in your seller’s home 
especially if he subsequently discovers other undisclosed defects.  
Suspicious buyers are more difficult to work with than trusting 
buyers. 

3. Reduce Repair Costs:  If the pre-inspection reveals defects you 
deem necessary or desirable to correct before putting the seller’s 
home on the market, the more time the seller has to make repairs 
the more money he should save.  The more time, the better he can 
plan; the more bids, the better his price.  If your seller does not have 
the ready cash to make the repairs, may have time to get a home 
equity loan or a swing loan to fund the repairs. 

4. Increase Confidence In the Post-Inspection Report:  If you are a 
dual agent, you will save your buyer time and money by not having 
to purchase a post-inspection.   
 
To assuage any concerns the buyer might have about the condition 
of the property, you can ask the home inspector who conducted the 
pre-inspection to walk the property with your buyer and explain his 
findings.  If the buyer is represented by a broker, then in all 
likelihood his broker will recommend another home inspection using 
an inspector he trusts.  This second inspection should increase 
everyone’s confidence in the adequacy of your disclosures and 
serve as a check on the competency of the inspector who 
conducted the pre-inspection. 

5. Substantiate the List Price:  A pre-inspection helps you and your 
seller better set his home’s list price since the pre-inspection gives 
you nearly complete information about the condition of your seller’s 
home. 

Click here to see a exemplary 
home inspection report in PDF 
format. 

6. Selling Tool:  The home inspection report  produced from the pre-
inspection contains a wealth of information of interest to prospective 
buyers such as 1) the life expectancy of home systems, 2) estimated 
costs for repairs of known defects, 3) technical descriptions of the 
home’s electrical, plumbing, and HVAC systems, and 4) details 
regarding any safety issues discovered by the inspector. 

7. Reduce Liability:  Pre-inspections tend to be more thorough than 
post-inspections particularly when the post-inspector is selected by 
the buyer’s agent.  Therefore, having conducted a pre-inspection 
using a home inspector you trust will make it much less likely that 
the new owner will find undisclosed material defects in his new 
home and sue you and your seller for the cost of his repairs. 

8. Qualify the Seller:  Payment for a pre-inspection is good evidence 
that your seller is earnest about selling his home.  

1.4.4.5 POST-INSPECTION 
It’s a good idea to invite – maybe even insist – that everyone attend the 
post-inspection (i.e., home inspection).  If not the entire inspection, which 

http://www.antelespec.com/files/sample_report2.pdf
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may take six to eight hours, then at least a wrap-up session where the 
home inspector summarizes his findings, describes the most serious 
defects, and answers questions from the principals.  With everyone 
present, any issues requiring repairs or price accommodations can be 
expeditiously resolved since all parties will be present and in possession of 
the same facts; and, furthermore, the home inspector will be available to 
clarify his findings and describe repair options. 

Many of the defects reported by the home inspector may sound serious but, 
in fact, be trivial.  For example consider this defect: 

Repair:  The wiring at the kitchen waste disposal is incomplete. The 
cable clamp is missing at the disposal location.  Installation is 
recommended. 
 

 
Cable Clamps 

Cable clamps  cost about 50 cents and take an instant to snap into place.  
A buyer with cold feet might obsess about this defect and use it as an 
excuse to cancel his purchase agreement. 

On the other hand, the buyer may have a tendency to overlook or downplay 
a serious defect if it doesn’t support his decision to purchase the home. 

With the buyer and seller following the inspector as he tours the house – 
checking sockets, flushing toilets, and opening and shutting windows –  the 
buyer has the a good opportunity to learn useful details from the seller about 
his new home:  the color codes used for the interior paints, tips on fending 
off neighborhood raccoons, instructions on how to operate the spa heater, 
details concerning the home’s maintenance history, and gossip about his 
new neighbors. 

One further advantage to having all the players in attendance is to ensure 
that as much of the structure gets inspected as possible.  For example, if 
the outside water heater compartment is locked shut, the seller can find the 
keys to open it so that it can be inspected.  If the bedroom wall is damp, the 
seller may give his permission to have the wall opened for an invasive 
inspection. 

1.4.5 PROACTIVE STEPS 
This section lists proactive steps to reduce your liability in real estate 
transactions.  They are listed in no particular order. 

1.4.5.1 EXPERTS 
The home inspector may recommend the buyer consult several 
professionals to inspect special aspects of the property:  a geologist to 
report on soil stability, a structural engineer to determine the adequacy of 
shear wall reinforcement, a licensed electrician to evaluate the condition of 
the circuit panel, an arborist to ascertain the condition of an old oak tree, a 
certified environmental expert to check for mold, radon, and asbestos; and, 
of course, a pest control service to look for evidence of termite or dry rot. 

If the buyer contracts all the professionals recommended to him, it may cost 
him thousands and delay the sale for weeks, months, or stop it altogether.  
If you believe the use of any given expert is not worthwhile, let your client 
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know your reasons but be sure the decision to employ any given 
professional is your client’s decision. 

Say as little as possible about the need for professionals you think 
unnecessary and to encourage your client to contract the professionals you 
think he really needs.  The safe-or-sorry approach of inviting half a dozen 
highly-paid, highly-skilled professionals to evaluate every conceivable 
danger is certainly the safest approach but it is also impractical and may 
discourage your seller from proceeding. 

1.4.5.2 WALKTHROUGHS 
Your standard purchase agreement probably permits a walkthrough 
inspection by the buyer (see “Final Verification of Condition” in CAR®’s purchase agreement, Form 
RPA-CA) a few days prior to the close of escrow.  Whether you represent the 
buyer or seller you should attend the walkthrough to verify that all promised 
repairs have been made to the buyer’s satisfaction. 

If the repairs have not been made to the buyer’s satisfaction, you will want 
to be on hand to help your client negotiate an immediate resolution with the 
other party.  If all is satisfactory, then the selling broker should prepare a 
release such as CAR®’s Verification of Property Condition (VP) .  You 
should have the buyer sign the release and have the seller countersign it.  
When thoroughly prepared and signed by your buyer, it constitutes a waiver 
by your buyer of any claim on the seller for repairs to unlisted items. 

The walkthrough is not a contingency of the purchase agreement.  It should 
not be used as a tool to restart negotiations.  It merely serves to verify that 
the property is in the same condition as it was at the time the contract was 
made and as a check to ensure that promised repairs have been made. 

Recommendations:  1) make sure you have plenty of time for the 
walkthrough, 2) photograph/video the condition of the house, 3) be 
accompanied by your home inspector, and 4) know what the contract says. 

1.4.5.3 NEIGHBORHOOD EVALUATIONS 
Legally you are under no obligation to conduct a neighborhood evaluation; 
that is, to make an effort to learn about the conditions of safety, 
environment, noise, school, neighbor relations, and other factors materially 
affecting an owner’s enjoyment of his prospective home.  As a matter of 
practicality though, it is a good idea for you to do so; or, at least, to 
encourage your buyer to do so.  Neighborhood conditions that could be 
material to your buyer are: 

1. Noise:  Constant dog barking, boisterous children, trains, planes, a 
bar that blasts music late into the night, playgrounds. 

2. Neighbors:  Troublesome neighbors, boundary disputes, loud 
motorcycles, dog kennels, anti-social teens, drummers, neighbors 
who frequently use their leaf blower. 

3. Safety:  Retired landfills, landslides, rattlesnakes, bears, falling 
trees, unfenced bodies of water. 

4. Crime:  High incidence of burglaries, gang problems, vagrants. 

http://www.berkeleyhomes.com/forms/car/VP Verification of Property.pdf
http://www.berkeleyhomes.com/forms/car/VP%20Verification%20of%20Property.pdf
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5. Municipal Services:  Trash pickup, repair, tree trimming, street 
repair. 

6. Schools:  Quality of the school system (e.g., information about local 
schools is available from a number of services such as 
www.SchoolMatch.com). 
 

If as a broker you advertise yourself as a neighborhood specialist and fail to 
disclose a significant problem known to exist in the seller’s neighborhood, 
you risk being sued by your buyer for fraudulent concealment. 

1.4.5.4 STIGMATIZED PROPERTIES 

Feng shui is an ancient Chinese 
system of aesthetics believed to 
utilize the Laws of both heaven 
and Earth to help one improve life 
by receiving positive Qi (“energy 
flow”). 

A stigmatized property is any home with a notorious history.  The home 
might have been the scene of a murder/suicide; its previous owners may all 
have died from the same disease, the neighbors may believe it is haunted, it 
might radiate bad feng shui ; or it might have a history of expensive 
repairs. 

What ever the stigma, be it rational or irrational, you should disclose it even 
if the law does not require you to do so. 

The California law concerning properties stigmatized by the deaths of their 
former occupants states in CC §1710.2: 

No cause of action arises against an owner of real property or his or 
her agent … for the failure to disclose to the transferee the 
occurrence of an occupant’s death … or the manner of death where 
the death has occurred more than three years prior to the date the 
transferee offers to purchase … the real property. 
 

If a death occurred on a property within three years of the date of transfer 
and the circumstances of that death are material (for example, a previous 
owner died from rattlesnake bite received in his back yard), it must be 
disclosed.  If the same death occurred before the three-year statutory 
limitation, while you may have no legal obligation to disclose it we 
recommend that you so anyway and let your client decide its relevance. 

 
Disclose all alien abductions! 

The same statute absolves you from liability for nondisclosure of AIDS 
related deaths regardless of how recently the death may have 
occurred. 

Yes, the science of medicine has proven that AIDS cannot be transmitted in 
any manner other than by the transfer of bodily fluids, but why take the 
chance that your buyer knows and believes this?  In our opinion, you should 
disclose it.  For that matter, you should also disclose any alien abductions  
that may have taken place on or near the property. 

Even if you choose to not take our advice and to take refuge in this statute’s 
safe harbor (CC §1710.2), if asked directly about any event you must be truthful 
otherwise you may be held liable for misrepresentation or concealment. 
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1.4.5.5  CLUE REPORTS 
When homeowners file a claim on their homeowners insurance policy for a 
wind-damaged roof, treatment for a dog bite, for damage caused by a 
falling tree; most insurers post a record of the claim to a cooperative 
database called CLUE (Comprehensive Loss Underwriting Exchange). 

When an insurer is asked to write a homeowners insurance policy, the 
insurer checks the home’s claims history on CLUE.  If the insurer finds an 
unacceptable claims history the insurer may refuse to write the policy or he 
may charge an exorbitant premium.  In particular, insurers are reluctant to 
provide homeowners insurance for homes having had any claim for 
significant water damage. 

Should your buyer be unable to obtain homeowners insurance he may not 
be able to secure financing. 

If you represent the buyer you should consider writing into the purchase 
agreement a contingency stating that the seller’s CLUE report must be 
acceptable to your buyer. 

There are at least two benefits to obtaining the home’s CLUE report: 

First, the report serves as a check on the veracity of the seller.  If, 
for example, the report shows a claim for fire damage not disclosed 
on the seller’s TDS, then you should hold the seller’s honesty 
suspect.  You could also use this knowledge to direct your home 
inspector to verify that all reported damage has been corrected. 

Second, if the report shows an extensive claims history or any claim 
for damage caused by water, you should expect that homeowners 
insurance will either be unavailable or very expensive.  In this 
situation you may want to advise your buyer to negotiate a price 
reduction. 
 

Under the Fair Credit Report Act, each homeowner is entitled to a copy of 
his CLUE report.  The report is available through the mail for free.  To 
receive it, you must fill out a form available from LexisNexis Personal 
Reports together with photocopies proving your identity and send it to their 
processing center. 

1.4.5.6 SERVICE CONTRACTS 
If you represent the buyer, you should make it a contingency that the seller 
assigns to your buyer all warranties, insurance policies, and service 
agreements (subject to prorations) on major fixtures and household 
components such as heating and cooling systems, fountains, pool/spa 
systems, and built-in kitchen appliances. 

Unless the written warranty states otherwise, roof warranties are 
enforceable throughout their guaranteed term by subsequent purchasers. 

1.4.5.7 HOME WARRANTIES 
Sellers often purchase a home warranty for their buyer’s protection.  
According to the Home Warranty Association of California, 90% of 

https://personalreports.lexisnexis.com/freebymail.jsp
https://personalreports.lexisnexis.com/freebymail.jsp
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purchase agreements for re-sales include home warranty service contracts 
paid by the seller. 

Most home warranties are one-year contracts that provide coverage for the 
repair of a home’s mechanical systems; including plumbing, heating, 
electrical, water heater, and most built-in appliances should they fail due to 
normal wear-and-tear. 

Home warranty companies are notorious for denying claims for items they 
contend were broken when the policy was purchased (i.e., “pre-existing 
conditions”) or because the insurer contends the homeowner failed to 
adequately maintain the system.  If the homeowner’s claim is denied by his 
insurer, he may consider filing suit against the seller and his broker to 
recover his damages.  Therefore, when recommending home warranty 
insurers, be knowledgeable of the reputation of the insurers you 
recommend and be sure to explain to your clients the limitations and liability 
limits of their home warranty policy. 

If you recommend a home warranty to your buyer, you should, as with all 
recommendations, provide a list of reliable vendors.  For each home 
warranty company on your list you should verify that:  1) the policy provides 
coverage for the items your buyer is likely to consider important, 2) the fee 
for a service call is reasonable, 3) the liability limits of the coverage are 
reasonable, 4) the company is licensed by the California Department of 
Insurance, 5) the service assures quick response, 6) the service provides 
insured contractors for all repairs, 7) the turnaround time for service calls is 
reasonable, and, finally, 8) the policy can be renewed at the buyer’s option. 
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2 CONSUMER PROTECTION ARTICLES 
The remainder of this book is composed of articles written within the 
preceding four years prior to November 1, 2012.  Most articles are from two 
sources: 

1. DRE’s quarterly Real Estate Bulletin.  As a government publication, 
its articles are in the public domain.  They’re well written, 
authoritative, and thoroughly researched by DRE staff. 

2. The online magazine, RealtyTimes.com.  We use their articles with 
their permission subject to an annual license. 
 

The articles selected: 

1. describe recent developments likely to affect residential real estate 
brokerage or 

2. describe a matter of interest to residential real estate agents in an 
especially succinct, clear, or entertaining manner. 
 

Most articles fall under the general topic of “consumer protection”; that is, 
they provide information to help realty agents provide a better and safer 
service for their clients. 

The articles are arranged in descending chronological order within sections. 

2.1 LAW 

2.1.1 ANNUAL SUMMARIES OF NEW LEGISLATION 

2.1.1.1 FEDERAL LEGISLATION 

by Chuck Milbourne, Editor 
Much of the recent tumult in the residential real estate brokerage industry 
can be attributed to Federal legislation enacted in response to the 2008 
Financial Crises.  In response to this crises, Congress has enacted 
sweeping new laws to stimulate the economy, prevent another financial 
meltdown, rescue the GSEs, and provide relief to struggling homeowners.  
These laws are summarized below. 

2.1.1.1.1 MORTGAGE FORGIVENESS DEBT RELIEF ACT OF 2007 
This act provides relief to homeowners who would formerly owe taxes on 
forgiven mortgage debt following foreclosure.  The act originally extended 
relief through calendar years 2007-2009 but was extended through 2012  
by the Emergency Economic Stabilization Act of 2008 (aka, “the $700 
billion dollar bailout”). 

The relief applies only to debt incurred for purchase money loans or for that 
portion of home equity debt incurred for home improvement. 

http://www.realtytimes.com/
http://en.wikipedia.org/wiki/Debt_forgiveness
http://en.wikipedia.org/wiki/Emergency_Economic_Stabilization_Act_of_2008
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Normally when a lender forgives all or a portion of a borrower’s debt (as in 
a short sell), the forgiven amount is taxable income to the borrower. 

As of October 20th, 2012, the Senate Finance Committee has approved a 
bipartisan bill that would extend the Mortgage Forgiveness Debt Relief Act 
through 2013.  However, many believe it unlikely the bill will get a vote 
before the November elections.  It’s enactment is far from certain since 
Congress seems stalemated on fiscal issues related to spending and taxes 
(source).  Should Congress fail to extend the relief, short sales will become 
painful for sellers since they will owe federal taxes on their forgiven debt. 

On December 31st, 2012 congress extended the Mortgage Forgiveness 
Debt Relief Act until the end of 2013.  It was part of legislation that was 
enacted to forestall the “Fiscal Cliff” due to take effect on January 1, 2013. 

2.1.1.1.2 HOUSING AND ECONOMIC RECOVERY ACT OF 2008 
The Housing and Economic Recovery Act of 2008 (HERA) was enacted 
July 30, 2008.  This act was designed to address the subprime mortgage 
crisis.  It authorizes the FHA to guarantee up to $300 billion in new 30-year 
fixed rate mortgages for at-risk borrowers if lenders write-down principal 
loan balances to at least 90% of current appraisal value.  It’s intended to 
restore confidence in Fannie and Freddie by strengthening regulations and 
injecting capital into the two large U.S. suppliers of mortgage funding.  It 
authorizes states to refinance subprime loans using mortgage revenue 
bonds.  It also establishes the Federal Housing Finance Agency which 
regulates Fannie, Freddie, and the 12 Federal Home Loan Banks. 

Some provisions of the law were modified by the American Recovery and 
Reinvestment Act of 2009 (commonly referred to as the “Stimulus” or “The 
Recovery Act”) which was signed into law by President Obama on February 
2009. 

HERA is 694 pages long and consists of six separate acts each of which is 
summarized below. 

2.1.1.1.2.1 1/6:  HOUSING ASSISTANCE TAX ACT OF 2008 

 
Home Sales from 1994 to 2012 (source). 

This act was successful in boosting home sales.  It did so by providing a tax 
credit to first time home buyers making purchases between April 9, 2008 to 
July 1, 2010.  The tax credit was equal to 10% of the purchase price of a 

http://azstarnet.com/business/local/mortgage-debt-relief-may-bring-tax-pain/article_ae36a151-d034-576f-b81b-43155c94f67e.html
http://www.crgraphs.com/2011/10/existing-home-sales.html
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principal residence up to $7,500.  Because the tax credit must be repaid 
over fifteen years it is, in effect, an interest free loan. 

The month after its cancellation (July 2010) home sales plummeted to a 
fifteen-year low which was 27% below the number from the same month a 
year earlier. 

2.1.1.1.2.2 2/6:  FHA MODERNIZATION ACT OF 2008 
FHA’s loan limit for its highest 
cost areas (e.g., L.A. County) as 
of September 2012 is $729,750.  
Click here to search other 
counties. 

This act increased the FHA  loan limit from 95% to 110% of area median 
home price up to 150% of the GSE conforming loan limit, to a maximum of 
$625,000.  Among its provisions: 

 Requires a down payment of at least 3.5% for any FHA loan. 

 Prohibits seller-financed down payments. 

 Allows down payment assistance from family members. 
Due to more stringent underwriting standards imposed by Fannie and 
Freddie and because of the near doubling of FHA’s loan limits, FHA’s share 
of the mortgage insurance market has grown from 2% in 2006 to 30% as of 
August 2011 (source). 

As of November 2012, FHA is close to requiring a bailout.  It’s reserves 
have dwindled from the mandated level of 2% to 0.24% as of September 
2012 (source) but their prospects seem improved since having tightened 
their underwriting standards and imposed higher mortgage insurance 
premiums since the mortgage crises (source). 

2.1.1.1.2.3 3/6:  FEDERAL HOUSING FINANCE REGULATORY REFORM ACT OF 2008 
 
 
As of September 2012, the 
bailout has cost taxpayers $141 
billion (source). 

This act replaced several regulatory bodies with the independent FHFA 
(Federal Housing Finance Agency).  The FHFA is designed to provide 
stricter oversight of the GSEs.  In particular, this act enabled the FHFA to 
place both Fannie and Freddie into conservatorship and to bailout these two 
GSEs with taxpayer money. 

2.1.1.1.2.4 4/6:  HOPE FOR HOMEOWNERS ACT OF 2008 
The Hope for Homeowners program was designed to help homeowners in 
danger of default and foreclosure to refinance into a more affordable loan. 

As of March 2010 (source), only a fraction of the planned 400,000 
homeowners had been helped.  Reasons cited for its failure are lender’s 
reluctance to take write-downs, lender’s difficulty with the required 
paperwork, and poor economic conditions. 

This program ended September 30, 2011. 

2.1.1.1.2.5 5/6:  MORTGAGE DISCLOSURE IMPROVEMENT ACT OF 2008 
The Federal Reserve Board 
implements the Truth in Lending 
Act through it’s “Regulation Z.” 

In 2009, the Federal Reserve Board  issued a final rule implementing 
changes to the Truth in Lending Act (TILA) made by the Mortgage 
Disclosure Improvement Act of 2008 (MDIA).  MDIA applies to any 
consumer mortgage transaction subject to RESPA; that is, any loan secured 
by the borrower’s home.   Previous to MDIA, TILA disclosure requirements 
applied only to purchase-money loans and not to refinances and home 
equity lines. 

http://www.fha.com/lending_limits_state.cfm?state=CALIFORNIA
http://www.bloomberg.com/news/2011-07-26/fha-may-be-next-in-line-for-bailout-commentary-by-delisle-and-papagianis.html
http://www.americanbanker.com/bankthink/fha-just-might-dodge-a-bullet-1052586-1.html
http://www.americanbanker.com/bankthink/fha-just-might-dodge-a-bullet-1052586-1.html
http://www.washingtonpost.com/opinions/its-time-to-end-government-control-of-fannie-and-freddie-heres-how/2012/10/12/49f7d9a2-123d-11e2-a16b-2c110031514a_story.html
http://ezinearticles.com/?Hope-For-Homeowners---Top-5-Frequently-Asked-Questions-For-March-2010&id=3999500
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The Act is designed to protect borrowers from being low balled on their 
Good Faith Estimates (GFE).  Here are some of its details: 

 The borrower must receive his initial GFE and TIL statements 
showing his final APR seven days prior to closing. 

 If the final APR is off by more than 0.125% from the APR cited in the 
borrower’s initial GFE, the lender must re-disclose and wait another 
three business days before closing. 

 Lenders can only collect from the borrower a credit report fee prior 
to their delivery of the final TIL. 

 The following must appear on both initial and final TIL:  “You are not 
required to complete this agreement merely because you have 
received these disclosures or signed a loan application.” 

 The borrower may expedite the process for a personal emergency. 
 

2.1.1.1.2.6 6/6:  SAFE ACT OF 2008 
SAFE (Secure and Fair Enforcement for Mortgage Licensing Act) requires 
each state to register all “loan originators” using the Nationwide Mortgage 
Licensing System (NMLS), a registry operated jointly by the Conference of 
State Bank Supervisors and the American Association of Residential 
Mortgage Regulators.  The SAFE Act requires all residential loan 
originators to pass an exam to obtain an “endorsement” (i.e., a license) to 
originate home loans and to meet annual continuing education 
requirements to maintain the endorsement. 

2.1.1.1.3 FHFA ASSISTANCE PROGRAMS 

FHFA was created in 2008 to 
regulate Fannie, Freddie, and the 
12 Federal Home Loan Banks.  It 
acts as receiver for Fannie and 
Freddie. 

The FHFA offers two programs to provide assistance to homeowners.  
HAMP (explained below) provides assistance to homeowners at risk of 
foreclosure and HARP (explained below) provides refinancing for 
underwater homeowners who can not otherwise get refinancing. 

2.1.1.1.3.1 HOME AFFORDABLE MODIFICATION PROGRAM (HAMP) 
The status of Obama’s housing 
programs including HAMP and 
HARP as of September 2012 is 
discussed in the below article, 
“Obama Administrations Housing 
Assistance Programs.” 

HAMP helps eligible home owners with loan modifications on their home 
mortgage debt.  It was created by the Financial Stability Act of 2009. 

The objective of the program is to help seven to eight million homeowners 
at risk of foreclosure by working with their lenders to lower monthly 
mortgage payments.  The Program is part of the Making Home Affordable 
Program created by the Financial Stability Act of 2009.  The program was 
built in collaboration with banks, services, credit unions, the FHA, the VA, 
the USDA, and the FHFA to create standard loan modification guidelines for 
lenders to take into consideration when evaluating a borrower for a potential 
loan modification. 

When enacted in March of 2009, HAMP was projected to help three- to 
four- million homeowners but as of September 2012 only 825,000 
borrowers have received permanent loan modifications (source). 

http://www.csbs.org/Pages/default.aspx
http://www.csbs.org/Pages/default.aspx
http://www.aarmr.org/
http://www.aarmr.org/
http://en.wikipedia.org/wiki/Loan_modification
http://en.wikipedia.org/wiki/Home_mortgage
http://en.wikipedia.org/wiki/Home_mortgage
http://news.firedoglake.com/2012/09/14/over-1-million-homeowners-bounced-from-hamp-since-program-began/
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2.1.1.1.3.2 HOME AFFORDABLE REFINANCE PROGRAM (HARP) 
The Home Affordable Refinance Program, also known as HARP, is a 
federal program established by the FHFA in March 2009 to help underwater 
homeowners refinance their mortgages.  Unlike HAMP, which aims to 
assist homeowners who are in danger of foreclosure, this program targets 
homeowners who are current on their monthly mortgage payments but are 
unable to refinance due to dropping home prices in the wake of the U.S. 
housing market correction. 

Originally in 2009, only those with a loan-to-value (LTV) of 105% could 
qualify.  Later that same year, the program was expanded to include those 
with an LTV up to 125%. 

In December 2011, the underwriting rules were changed again.  This 
revision was so significant that the industry refers to it as “HARP 2.0”  This 
new version of HARP removed the upper LTV limit so that homeowners 
with LTV in excess of 125% may obtain refinancing without PMI.  Also, the 
program was expanded to accept homeowners with PMI on their loan.  
Finally, any new mortgage lender was guaranteed not to be held 
responsible for fraud committed on the original loan.  This greatly expanded 
the willingness of lenders to participate in the program. 

HARP refinances are available only for homeowners with mortgages 
guaranteed by Freddie or Fannie and acquired by these GSEs on or before 
May 31, 2009.  Homeowners must be current on their mortgage payments, 
the homeowner’s home must have an LTV greater than 80%.  The 
mortgage servicer may impose additional requirements. 

HARP 2.0 has proved a success.  For example, in June 2012, HARP 
refinance volume was about 125,000, whereas in June 2011, it was only 
28,000 (source).  The Obama administration has proposed a “HARP 3.0” 
which would expand and improve upon HARP 2.0 including homeowners 
with mortgages not backed by either Freddie, Fannie, or loans insured by 
the FHA (source). 

2.1.1.2 STATE LEGISLATION 
These annual summaries of new State legislation are intended to alert you 
to noteworthy changes to the law.  Please note that “SB” refers to a Senate 
bill and “AB” to an Assembly bill and the Chapter number refers to the 
sequence that the bill was filed with the Secretary of State.  The name 
appearing after the bill number is the name of the author.  All statutes are 
effective January 1st unless otherwise noted. 

2.1.1.2.1 2011 LEGISLATION 

Real Estate Bulletin, December 15, 2011 (Winter) 
The continued downturn in the real estate market resulted in the signing of 
several bills that greatly expanded consumer protections in real estate 
transactions and increased the authority of the DRE to safeguard the public 
interests in real estate matters.  The following legislative summaries are of bills 
that affect real estate licensees. 

2.1.1.2.1.1 AB 771  CIDS:  REQUESTS FOR DOCUMENTS:  FEES. 
The Davis-Stirling Act (the Act) requires sellers of residential real property in 
CIDs to provide basic information to prospective buyers about the structure, 

http://blogs.reuters.com/christopher-papagianis/tag/fhfa/
http://www.bankrate.com/financing/mortgages/myrefi-harp-3-0-goes-viral/
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operation, and management of the HOA that operates the CID.  The Act also 
requires that the HOA provide these documents and materials to owners, upon 
request and specifies that this information be provided within designated 
timeframes and at a reasonable cost. 

This bill requires that the seller also provide a copy of the minutes of the most 
recent 12 months’ worth of meetings of the HOA’s board of directors if 
requested by the purchaser.  Additionally, this bill requires an HOA to provide 
to the seller a written or electronic estimate of the fees that will be assessed to 
provide the specified documents.  The HOA is allowed to collect a “reasonable” 
fee based on the HOA’s cost for procuring, preparing, reproducing, and 
delivering the requested documents, but the bill prohibits charging additional 
fees for electronic delivery of these documents. 

In the past HOAs have been delegating document preparation to third party 
vendors or contractors who, under a 2007 court decision, are exempt from 
this fee limitation.  This delegation of responsibility by HOAs sometimes 
resulted in home purchasers being forced to pay additional fees, as much 
as $1000, for other documents which were “bundled” with the required 
documents.  (Source) 

2.1.1.2.1.2 SB 6  REAL ESTATE:  APPRAISAL AND VALUATION. 
This bill makes it illegal for a real estate licensee to knowingly or intentionally 
misrepresent the value of real property or to provide an opinion of value of 
residential real property to a lender wherein the licensee has an economic 
interest in the property. 

Prior to this law, the commissioner could suspend or revoke the real estate 
license of any licensee guilty of generating an inaccurate opinion of the 
value of residential real property.  This law makes doing so a crime.  We 
can not determine if the crime is a misdemeanor or a felony.  (Source) 

2.1.1.2.1.3 SB 53  REAL ESTATE LICENSEES:  DISCIPLINARY AUTHORITY:  NOTICE 
REQUIREMENTS. 

See also the article, “ License 
Regulations Affected by SB 53” 
for a discussion of this bill by a 
real estate attorney in private 
practice. 

This bill makes several changes to California’s Real Estate Law giving DRE 
more enforcement tools to combat mortgage fraud and other real estate 
misconduct.  Furthermore, the bill adds safeguards to protect consumers 
who seek out services from real estate licensees and makes technical 
changes intended to clarify certain provisions of Real Estate Law.  

Specifically, this bill: 

 Authorizes the Real Estate Commissioner (the Commissioner) to 
issue citations and/or fines of up to $2,500 to both licensees and 
unlicensed persons found to have violated the Real Estate Law. 

 Authorizes the Commissioner to apply to the Superior Court for an 
order to enforce an administrative subpoena that the DRE issued to 
a licensee. 

 Allows the Commissioner, under certain circumstances, to 
acknowledge the existence of an investigation or proceeding 
against an unlicensed person or licensee. 

 Requires any real estate broker who engages in escrow activities for 
five or more transactions in a calendar year or whose escrow 
activities equal or exceed one million dollars in a calendar year to 

http://en.wikipedia.org/wiki/Word_processor
http://www.trulia.com/blog/shirley_kistler/2011/09/gov_brown_signs_ab_771_preventing_gouging_for_condo_townhome_buyers
http://www.aroundthecapitol.com/Bills/SB_6/20112012/
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file a report with DRE documenting the number of escrows 
conducted and the dollar volume escrowed during the calendar year 
in which the threshold was met.  The bill also authorizes the 
Commissioner to assess penalties when a broker fails to file 
required reports with DRE. 

 Allows the Commissioner to delay the renewal of the real estate 
licenses of licensees who have violated specified provisions of the 
Real Estate Law. 

 Requires real estate licensees that engage in multi-lender loans to 
provide information to their investors regarding the provisions of law 
under which they are operating. 

 Finally, this bill would provide statutory authority to the 
Commissioner to request specified information from the DMV and 
for DMV to provide the requested information to DRE. 
 

This law empowers the DRE to impose fines of up to $2,500 on both 
licensees and non-licensees for violations of the real estate law.  Licensees 
who fail to pay may be denied license renewal.  The recipients may appeal 
through an administrative hearing which, in the estimation of the editor, will 
almost certainly cost more than $2,500 (source). 

In my estimation, this bill doubles the enforcement power of the DRE.  The 
powers it never had before this bill include the power to levy fines, to go 
directly to Superior Court (instead of through the Attorney General as 
before), the ability to delay license renewals for violations of the Real 
Estate Law, and the power to search DMV records.  Time will tell if the DRE 
can resist the temptation to abuse these powers. 

2.1.1.2.1.4 SB 150  CIDS:  RENTALS. 
See the below articleRight-to-
Rent Legislation Becomes Law in 
CA, by Bob Hunt, regarding this 
new law. 
Another law sponsored by CAR®. 

This bill, irrespective of a change in the CC&Rs, allows an owner in a CID to 
retain the right to rent or lease his or her unit, if that right to rent was vested 
at the time ownership of the unit commenced.  The bill also requires the 
disclosure of any rental restrictions in the CID’s governing documents to a 
potential buyer. 

2.1.1.2.1.5 SB 209  CIDS:  ELECTRIC VEHICLE CHARGING STATIONS. 
CAR® sponsored this bill.  A 
similar bill passed in 2008 but 
was vetoed by Governor 
Schwarzenegger on the basis 
that HOA owners had agreed to 
live by the restrictions adopted by 
their HOA (source). 

This bill prescribes that a provision of any of the governing documents of a 
CID would be void if it prohibits or restricts the installation or use of an 
electric vehicle charging station.  Furthermore, the bill provides that HOAs 
have the authority to set reasonable restrictions on those stations and 
would impose requirements with respect to an association’s approval 
process for those stations.  The bill would provide that an association that 
violates the bill’s provisions would be liable for damages and a civil penalty. 

2.1.1.2.1.6 SB 563.  COMMITTEE ON TRANSPORTATION AND HOUSING.  CID:  
MEETINGS. 
The Davis-Stirling CID Act (the Act), governs the establishment and 
management of CIDs.  The Act prescribes requirements for meetings of the 
board of directors of HOAs.  The Act currently requires that notice of the time 

http://www.dredefenseattorney.com/tag/sb-53/
http://realtytimes.com/rtpages/20110913_right.htm
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and location of such meetings to be given to the members (home owners) of 
the HOA at least four days prior to the meeting. 

This bill requires that notice of such meetings, which will be held solely in 
executive session, be given to members of the HOA at least two days prior to 
the meeting.  Furthermore, this bill provides that, if a member consents, this 
notice may be provided to the member electronically.  The bill also permits 
these meetings to be conducted by teleconference. 

2.1.1.2.1.7 SB 458  MORTGAGES:  DEFICIENCY JUDGMENTS 
Existing law prohibits a lender from pursuing a deficiency judgment under a 
note secured by a first deed of trust or first mortgage for a dwelling of not 
more than four units in any case in which the property is sold for less than 
the amount owed with written consent from the lender.  Furthermore, 
existing law specifies that once the lender provides written consent for the 
short sale of the property, the borrower is released from the obligation to 
pay the first-lien holder the remaining balance of the loan in the future. 

Click here for an excellent video 
description of the bill.  

This bill, among other things, expands anti-deficiency protections for all 
mortgages or deeds of trust, provided that the holder of the mortgage or 
deed of trust consents to the short sale.  In cases where a borrower 
secured a loan with multiple properties, this bill would clarify that a lender’s 
right to pursue the other collateral pledged as security by the borrower is 
unaffected by the lender’s agreement to short sale the borrower’s home. 

Remember, all lienholders must agree to any proposed short sale.  When 
they do, this bill prohibits any lienholder from requiring the seller to pay any 
additional compensation aside from the proceeds of the sale.  This bill also 
applies to recourse loans (e.g., cash-out refinances).  Recourse loans are 
so named because the lienholder has recourse to pursue the borrower 
should the lienholder’s loan not be repaid from the sale of the property used 
to secure his loan. 

Some speculate that an unintended consequence of this bill may be that a 
junior lienholder holding a recourse note may be more likely to veto a short 
sale preferring instead that the senior lienholder foreclose so that the junior 
lienholder may then exercise his legal right to pursue his borrower for the 
full repayment of his loan. 

2.1.1.2.1.8 SB 510  BROKERS, CORPORATE OFFICERS, DESIGNATED BRANCH 
MANAGERS 

This bill became effective July 1st, 
2012. 
See Bob Hunt’s article below, 
New California Law Allows 
Greater Responsibility For Branch 
Managers. 

This bill would authorize  an employing real estate broker or corporate 
designated broker officer to appoint a licensee as a manager of a branch 
office or division of the employing broker’s or employing corporate 
designated broker officer’s real estate business and delegate to that 
manager responsibility to oversee and supervise operations and licensed 
activities.  The branch manager shares the potential license discipline for 
violations of the Real Estate Law occurring at the branch.  The bill also 
specifies that whenever an appointment of a branch manager is terminated 
or changed, the employing broker or corporate designated broker officer 
must immediately notify DRE. 

https://sites.google.com/a/insidecbnow.com/legal/home/senatebill458corbettisnowthelaw
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2.1.1.2.1.9 SB 706.  BUSINESS AND PROFESSIONS 
See the DRE’s Wayne Bell’s 
article Convictions and 
Disciplinary Actions Taken by 
Another Licensing Authority. 
 
As of 2012, DRE’s “Disciplinary 
Action Documents” can be 
accessed for any given licensee 
from DRE’s “License Lookup” 
feature here. 

This bill makes numerous changes to California’s Real Estate Law intended 
to enhance DRE’s enforcement authority to provide increased protections to 
consumers.  Specifically, this bill: 

 Provides that public protection is the highest priority for DRE in 
exercising its licensing, regulatory, and disciplinary functions. 

 Requires the DRE to disclose on its web site the status of every 
license issued , including information on accusations, suspensions 
and revocations. 

 Allows the DRE to enter into a settlement with a licensee or 
applicant without first filing an accusation or statement of issues. 

 Allows the DRE to automatically suspend a real estate license 
and/or mortgage loan originator (MLO) license endorsement of a 
licensee who has been incarcerated after a felony conviction. 

 
 
These fines and service costs 
could be enormous –so large that 
they could impose an 
insurmountable barrier to 
restoring one’s license.  

 Allows the DRE to request that an administrative law judge direct a 
licensee found to have violated the Real Estate Law to pay the costs 
associated with the investigation and enforcement action.   

 Allows the DRE to charge a licensee, who has been issued a 
restricted license, a fee for the costs associated with monitoring that 
licensee while he or she is on restricted status.   

 Allows the DRE to recover the cost of processing the petition of a 
restricted or revoked licensee who requests to have his or her 
license restrictions removed or license reinstated.   

 Requires a licensee to report to the DRE when he or she has been 
indicted, charged with a felony, convicted of a crime, or had another 
license disciplined by another licensing agency.  Furthermore, 
failure to report such action would constitute a cause for license 
disciplinary action. 

This bill substantially increases the power of the DRE.  Whereas previously, 
the DRE was only empowered to revoke, suspend, or restrict DRE licenses, 
this law empowers the DRE to impose fines and recover its costs from 
licensees it finds guilty of license violations.  Moreover, this law requires 
any licensee charged with a felony offence or who has been made subject 
to a license disciplinary action by any other agency other than the DRE to 
report this fact to the DRE or face disciplinary action from the DRE. 

This bill also renames “The Recovery Account” to the “Consumer Recovery 
Account” (source). 

2.1.1.2.1.10 SB 837  RESIDENTIAL REAL PROPERTY DISCLOSURES 

Existing law requires that all non-water conserving plumbing fixtures in 
commercial and residential properties built and available for use prior to 
1994 be replaced with water-conserving fixtures by either 2017 or 2019, 
depending on the type of property. 

For single-family residential properties, existing law imposes a requirement 
that noncompliant fixtures be replaced with water-conserving fixtures on or 

http://www2.dre.ca.gov/PublicASP/pplinfo.asp
http://www.dre.ca.gov/files/pdf/forums/May_2012_DRE_Forum.pdf
http://www.leginfo.ca.gov/pub/11-12/bill/sen/sb_0801-0850/sb_837_bill_20110701_chaptered.pdf
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before January 1, 2017 and requires sellers of such properties, on or after 
that date, to disclose both the requirement to replace noncompliant fixtures 
and whether the property includes any noncompliant fixtures. 

This bill adds a disclosure of “water-conserving plumbing fixtures” to the 
statutorily-required seller’s transfer disclosure statement (TDS) to ensure 
buyers are made aware of the above requirements. 

In the United State, since 1990 only low-flow toilets have been 
manufactured.  Low-flow toilets use only 1.6 gallons of water per flush.  
Some older toilets use as much as 5 gallons with each flush (source). 
 
CAR®’s Transfer Disclosure Statement has been revised to include 
checkbox in Section IIA for a seller to disclose whether the property has 
water-conserving plumbing fixtures (low-flow toilets, shower heads, and 
faucets). 
The revised transfer disclosure statement (TDS) also clarifies in Section IIB 
that, by January 1, 2017, a single family residence built on or before 
January 1, 1994 must be equipped with water-conserving plumbing fixtures. 
If, however, the single-family residence is altered or improved on or after 
January 1, 2014, the water-conserving plumbing fixtures must be a 
condition of final permit approval (source). 
Civil Code §1101.3(c) defines non-compliant plumbing fixtures as:   (1) Any 
toilet manufactured to use more than 1.6 gallons of water per flush; (2) Any 
urinal manufactured to use more than one gallon of  water per flush; (3) 
Any showerhead manufactured to have a flow capacity of  more than 2.5 
gallons of water per minute; or (4) Any interior faucet that emits more than 
2.2 gallons of  water per minute (source). 

2.1.1.2.2 2010 LEGISLATION 

Real Estate Bulletin, December 15, 2010 (Winter) 

2.1.1.2.2.1 AB 1762  REAL ESTATE; ADVANCE FEES 
Current law places restrictions on, and in some cases prohibits, a real 
estate licensee’s ability to collect advance fees for services that require a 
license.  Real estate brokers wanting to collect advance fees must have 
their advance fee contract approved by the DRE prior to its use.  This bill 
clarifies that the term “advance fee” does not include monies charged or 
collected for certain services requiring a license including security and 
screening fees and fees charged or collected for the purpose of advertising 
or earned for a specific service under a “limited service” contract. 

2.1.1.2.2.2 AB 2325  MORTGAGE FORECLOSURE CONSULTANTS:  LOAN AUDITS 
 
 
 
 
 
 

Existing law requires foreclosure consultants to register with the 
Department of Justice (DOJ) prior to providing foreclosure consultant 
services.  Existing law prohibits foreclosure consultants from claiming, 
demanding, charging, collecting, or receiving any compensation before fully 
completing the services for which the foreclosure consultant was contracted 

http://articles.latimes.com/1999/mar/14/realestate/re-17100
http://ocpropertynews.com/2012/02/25/water-conserving-plumbing-fixtures-must-be-disclosed-by-california-home-sellers/
http://www.leginfo.ca.gov/pub/11-12/bill/sen/sb_0801-0850/sb_837_cfa_20110404_134419_sen_comm.html
http://www.leginfo.ca.gov/pub/11-12/bill/sen/sb_0801-0850/sb_837_bill_20110701_chaptered.pdf
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Forensic Loan Audit:  A review 
of a foreclosing lender’s mortgage 
loan documents with the goal of 
stopping the foreclosure based on 
the lender’s non-compliance with 
mortgage lending laws (source). 

to perform.  This bill provides that foreclosure consultant services also 
include the arranging or attempting to arrange an audit of any obligation 
secured by a lien on a residence in foreclosure.  This bill specifies that any 
individual performing “forensic loan audits”  is subject to existing laws 
governing foreclosure consultants, including the prohibition against 
collecting up-front fees prior to performing all services.  The bill continues to 
exempt lawyers, mortgage brokers, lenders, and others licensed and 
operating under the financial code or business and professions code from 
the Foreclosure Consultant law {CC §2495}. 

2.1.1.2.2.3 SB 931  MORTGAGES:  DEFICIENCY JUDGMENTS 
See also the below article, “CA 
Law Restricts Ability to Collect 
Deficiency Judgment After Short 
Sale” for Bob Hunt’s take on this 
new law. 

 Given the State’s current economic and housing crisis, many distressed 
homeowners are opting to pursue short-sale transactions rather than 
walking away from their home and letting the property fall into foreclosure.  
Pursuant to existing law, borrowers (homeowners) who proceed with the 
short-sale option, may be subject to a deficiency judgment requiring them to 
pay the difference between the amount financed and the agreed upon 
selling price after the transaction has closed.  This bill prohibits a lender 
from pursuing a deficiency judgment under a note secured by a first deed of 
trust or first mortgage for a dwelling of not more than four units in any case 
in which the property is sold for less than the amount owed with written 
consent from the lender.  Once the lender provides written consent for the 
short-sale of the property, the borrower is released from the obligation to 
pay the first-lien holder the remaining balance of the loan in the future.  This 
bill does not prohibit the holder of the first deed of trust or first mortgage to 
seek damages and use existing rights and remedies against the borrower or 
any third party if that person either committed fraud with respect to the sale 
of the property or purposely damaged the property that secures the loan.  
The provisions of the bill do not apply if the trustor or mortgagor {the 
borrower} is a corporation or political subdivision of the state. 

2.1.1.2.2.4 SB 1137.  MORTGAGE LENDING:  SAFE ACT 
This bill makes technical changes to the statutes enacted last year, 
pursuant to the passage of SB 36 (Calderon, Chapter 160, Statutes 2009), 
to ensure that California conforms with the provisions of the Secure and 
Fair Enforcement for the Mortgage Licensing Act of 2008 (SAFE Act).  
Specifically, this bill makes it unlawful for a real estate broker to employ or 
compensate any licensee for engaging in any activity for which a mortgage 
loan originator (MLO) license endorsement is required if that licensee does 
not hold an MLO license endorsement.  Furthermore, this bill makes it a 
crime for any person to act as an MLO without a license endorsement or to 
advertise that he/she is a real estate salesperson or MLO without having a 
license or license endorsement.  Additionally, this bill provides that the 
penalties for a licensee failing to notify the Commissioner that he/she is 
performing mortgage loan activities, or who has failed to obtain a MLO 
endorsement would also extend to licensed salespersons.  The bill also 
authorizes the Commissioner to deny, suspend, revoke, restrict, condition, 
or decline to renew an MLO license endorsement, or take other actions, 
after notice and opportunity for a hearing, under specified conditions.  
Finally, the bill removes loan servicing from the definition of “mortgage loan 
originator” as it was never the intent of the federal SAFE Act to include 
servicing as an MLO activity. 

http://www.ftc.gov/bcp/edu/pubs/consumer/alerts/alt177.shtm
http://ag.ca.gov/consumers/pdf/mortgage_civil_law.pdf
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2.1.1.2.2.5 SB 1149  RESIDENTIAL TENANCIES:  FORECLOSURE 
 
 
 
 
The “Protecting Tenants at 
Foreclosure Act” applies only to 
properties having federally-related 
mortgage loans. 

In response to California’s recent foreclosure crisis the Governor signed SB 
1137 (Perata, Chapter 69. Statutes of 2008), which requires that tenants 
receive 60-days notice before they may be evicted after the rental unit in 
which they are living is foreclosed upon.  Additionally, Congress passed SB. 
896, Public Law 111-22, which included the “Protecting Tenants at 
Foreclosure Act of 2009,”  which generally requires a successor in 
interest in a property subject to foreclosure to provide tenants with a 90-day 
notice to vacate and, with limited exceptions, to honor the tenant’s lease 
until the end of the lease term. 

This bill requires that tenants who are living in foreclosed homes be given 
notice of their rights and responsibilities under these state and federal laws 
by requiring a cover sheet be attached to any eviction notice served within 
one year of a foreclosure sale.  The cover sheet delineates the laws and 
rights a tenant may have in cases where the property he or she occupies is 
foreclosed upon.  The provisions of this bill sunset on December 31st, 2014. 

2.1.1.2.2.6 SB 1427 PRICE.  FORECLOSURES:  PROPERTY MAINTENANCE 
 
 
 
The provisions of this bill have 
been extended indefinitely by AB 
2314 signed by Governor Brown 
on August 27, 2012. 

One result of the foreclosure crisis has been an increase in the number of 
distressed properties that sit empty and inadequately maintained.  SB 1137 
(Perata, 2008) requires until January 1, 2013 , among other things, a legal 
owner to maintain vacant residential property purchased at a foreclosure 
sale, or acquired by that owner through foreclosure under a mortgage or 
deed of trust.  Furthermore, SB 1137 authorizes a governmental agency to 
impose a civil fine of up to $1,000 per day for failure to maintain a 
foreclosed property.  Existing law, however, specifies that these provisions 
do not preempt any local ordinance. 

This bill requires a local or state governmental entity, prior to imposing a 
fine or penalty for failure to maintain a vacant property that is subject to a 
notice of default (NOD), that is purchased at a foreclosure sale, or that is 
acquired through foreclosure, to provide the owner of that property with a 
notice of the violation and an opportunity to correct the violation.  The bill 
also specifies that this notice requirement would not apply if the 
governmental entity determines that a specific condition of the property 
threatens public health or safety.  The bill provides that the costs of 
nuisance abatement measures taken by a governmental entity with regard 
to property, as identified above, must not exceed the actual and reasonable 
costs of nuisance abatement.  The bill also prohibits a governmental entity 
from imposing an assessment or lien unless the costs that constitute the 
assessment or lien have been adopted by the elected officials of that entity 
at a public hearing. 

2.1.1.2.3 2009 LEGISLATION 

Real Estate Bulletin, December 15, 2009 (Winter) 

2.1.1.2.3.1 ABX2 7 /SBX2 7  CA FORECLOSURE PREVENTION ACT 
These identical bills prohibit lenders and servicers from foreclosing for an 
additional 90 days on specified residential loans unless they have an 
approved comprehensive loan modification program.  The provisions of 
California Foreclosure Prevention Act went into effect in June 2009.  The 
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provisions of the Act sunset on January 1, 2011 unless otherwise extended 
by legislation . 

The provisions of this Act were not extended; consequently the old rules 
are again in effect; that is, the minimum number of days between the Notice 
of Default and the Notice of Sale is three months – not three months plus 
90 days as was required by this Act. 

2.1.1.2.3.2 AB 260:  MORTGAGE LOANS 
 
For an article relating to this law, 
see the below article:  “Mortgage 
Brokers Liable If They Don’t Look 
Out for Interest of Borrowers.” 

This bill places restrictions on higher cost mortgages including limiting the 
use of, among other things, prepayment penalties, yield spread premiums 
and negative amortization.  The bill also codifies that mortgage brokers are 
fiduciaries  of the borrower and prohibits a broker from steering a 
borrower into a loan that is more beneficial to the broker than the borrower. 

This act added CC §2923.1(a) which reads:  “A mortgage broker providing 
mortgage brokerage services to a borrower is the fiduciary of the borrower, 
and any violation of the broker’s fiduciary duties shall be a violation of the 
mortgage broker’s license law.  This fiduciary duty includes a requirement 
that the mortgage broker place the economic interest of the borrower ahead 
of his or her own economic interest.  A mortgage broker who provides 
mortgage brokerage services to the borrower owes this fiduciary duty to the 
borrower regardless of whether the mortgage broker is acting as an agent 
for any other party in connection with the residential mortgage loan 
transaction. 

Because a California mortgage lender does not owe fiduciary duties to his 
borrower and a mortgage broker does, this distinction is a selling 
advantage for the broker.  It means the broker but not the lender has a 
legal obligation to find the best loan for his client.  It also means that should 
the broker put his own interests above that of his client by, for example, 
receiving a large fee from a lender for steering his client into an 
unnecessarily expensive loan, his client may prevail in a suit against him for 
breach of his fiduciary duty. 

2.1.1.2.3.3 AB 313  ASSESSMENTS FOR CID 
The DRE must approve the 
CC&Rs for HOA developments.  It 
derives its authority from the 
Davis Stirling CID Act.  

This bill prohibits an HOA in a CID from basing HOA dues on the assessed 
value of the homeowner’s property unless the governing documents of the 
HOA allowed for this practice on or before December 31, 2009. 

2.1.1.2.3.4 AB 899  CIDS; DISCLOSURES 
This bill requires an HOA in a CID to distribute annually to its members a 
Disclosure Documents Index that cross references a homeowner’s right to 
receive various reports with the specific code section that requires an HOA 
to provide the report.  This bill also allows for electronic distribution of these 
disclosures.  Additionally, this bill provides that the required Assessment 
and Reserve Funding Disclosure Summary include a specified statement 
regarding the assumed interest rate earned on reserve funds and the 
assumed inflation rate applied to major component repair and replacement 
costs. 
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2.1.1.2.3.5 AB 957  BUYERS CHOICE ACT; ESCROW AND TITLE INSURANCE 
AB 957 prohibits any seller who acquired the property as the result of a 
foreclosure sale (REOs) from requiring a buyer of the property, as a 
condition of the sale, to use the seller’s choice of title insurer or escrow 
company if the buyer is paying for these services. 

According to a press release from Ms. Galgiani’s office “(t)he foreclosure 
crisis over the last two years revealed a practice in the market that is 
having significant consequences to home buyers, their REALTOR®s and 
local escrow offices.  Banks and other large lenders that have taken 
possession of foreclosed homes have often been requiring that buyers of 
those properties use escrow companies with which they have contracts 
regardless of who pays for the service.  This practice causes local 
homebuyers to pay up to twice as much in escrow fees to escrow offices 
out of the area that provide inadequate service to the buyer.” 
The press release also mentioned that the bill came into existence when a 
local REALTOR® approached Assemblywoman Galgiani with the idea for the 
bill at an annual crab feed in her district at which time Ms. Galgiani 
sketched out the bill on a paper napkin and, hence, the bill is also named 
“The Crab Feed Napkin Bill.” 

2.1.1.2.3.6 AB 1061  CIDS; LANDSCAPING 
This bill makes void and unenforceable any provisions of governing 
documents of a CID that prohibit or include conditions that have the effect 
of prohibiting or restricting compliance with a local water-efficient landscape 
ordinance or water conservation measure. 

2.1.1.2.3.7 AB 1094  CONFIDENTIAL DESTRUCTION OF RECORDS 
This bill requires all licensed businesses, including real estate firms, to take 
all reasonable steps to confidentially dispose of records containing personal 
information.  Records containing, but not limited to, a name, social security 
number, signature, address, telephone number, and account numbers are 
generally considered records containing personal information.  This bill 
allows customers to recover civil penalties for violations of the law.  Check 
the Office of Privacy Protection web site for more information. 

2.1.1.2.3.8 AB 1160  TRANSLATION OF LOAN TERMS 
For details, click here. This bill  requires lenders to provide a summary of the loan terms in 

Spanish, Chinese, Tagalog, Vietnamese, or Korean if the loan was 
negotiated primarily in one of those languages.  

2.1.1.2.3.9 SB 36  ENACTS THE FEDERAL SAFE ACT IN CA 
This measure resulted from the passage of federal legislation; see Title V of 
HR 3221.  SB 36 requires residential mortgage loan originators to pass an 
exam and register in a national database.  It also requires residential 
mortgage loan originators licensed by the DRE to obtain an endorsement 
on his or her license in order to originate residential loans.  Finally, the bill 
requires real estate brokers that originate residential mortgage loans to 
submit business activity reports.  Residential mortgage loan originators 
licensed by the DRE will need an endorsement on his or her license by 
January 1, 2011. 

http://asmdc.org/members/a17/news-room/press-releases/item/2599-governor-signs-galgianis-ab-957-the-buyers-choice-act-also-known-as-the-crab-feed-napkin-bill
http://www.privacy.ca.gov/
http://www.calbankers.com/compliance-bulletin/translation-requirement-extended-mortgage-loans
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2.1.1.2.3.10 SB 237  APPRAISAL MANAGEMENT COMPANIES 
Appraisal Management 
Companies serve as an 
intermediary between lenders and 
appraisers.  They manage panels 
of fee appraisers and perform the 
administrative elements needed 
to process and fulfill individual 
appraisal assignments for 
lenders. 

The Real Estate Appraisers’ Licensing and Certification Law provides for 
the licensure and regulation of real estate appraisers and vests the duty of 
enforcing and administering that law with the Office of Real Estate 
Appraisers (OREA) .  Current law does not regulate “appraisal 
management companies”  (AMCs).  This bill creates a registration 
program for AMCs within the OREA and would require AMCs to meet 
similar existing licensing program requirements for independent appraisers.  
This bill also specifies and clarifies prohibited acts by AMCs as well as 
others who have an interest in a real estate transaction. 

About OREA:  In 1989, Title XI of the federal Financial Institutions Reform, 
Recovery and Enforcement Act was adopted by congress mandating states 
to license and certify real estate appraisers who appraise property for 
federally-related transactions.  The federal law was enacted as a result of 
the savings and loan disaster. 

In response to the federal mandate, the Real Estate Appraisers Licensing 
and Certification Law was enacted by the California Legislature in 1990.  
OREA was charged with developing and implementing a real estate 
appraiser licensing and certification program compliant with the federal 
mandate (source). 

The OREA provides four levels of licensure:   1) Trainee License, 2)  
Residential License, 3) Certified Residential License, and 4)  Certified 
General License.  Details can be found here. 

2.1.1.2.3.11 SB 239  MORTGAGE FRAUD 
This bill makes it a crime to commit mortgage fraud.  The bill broadly 
defines fraud as providing false information to any party in a mortgage loan 
transaction that is relied upon by any party to the mortgage transaction. 

 
Borrower imprisoned for making a 
“liar loan.” ☺ 
 
Grand Theft:  Theft of property 
valued in excess of $400. 

Prior to SB 239, a person, other than the loan applicant, who made false 
financial statements in connection with a mortgage was guilty of a 
misdemeanor, punishable by a fine not exceeding $10,000, by 
imprisonment in a county jail not exceeding one year, or by both the fine 
and imprisonment; and by restitution to the victim, as specified.  SB 239 
makes “mortgage fraud” a criminal offense punishable by imprisonment in 
the state prison for 16 months, or two- or three-years, or in a county jail for 
not more than one year.  Mortgage fraud may only be prosecuted when the 
value of the fraud meets the threshold for grand theft . 

http://www.orea.ca.gov/html/AboutOrea.shtml
http://www.orea.ca.gov/html/LicenseInformation.shtml
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2.1.1.2.3.12 SB 407  PROPERTY TRANSFERS:  PLUMBING FIXTURES REPLACEMENT 

 
This toilet flushes with greywater 
from attached washing machine. 

This bill requires the replacement of all non-water conserving plumbing 
fixtures, as defined, in commercial and residential properties built prior to 
1994 with water-conserving fixtures by either 2017 or 2019, depending on 
the type of property. 

Single family residences, by January 1, 2014, when making certain building 
alterations, owners must replace noncompliant plumbing fixtures with water-
conserving fixtures.  By January 1, 2017, all noncompliant plumbing fixtures 
must be replaced with water-conserving plumbing fixtures.  A seller must 
disclose to his buyer whether his home’s plumbing complies to water 
conservation requirements. 

2.1.1.2.4 2008 LEGISLATION 

Real Estate Bulletin, December 15, 2008 (Winter) 

2.1.1.2.4.1 AB 180  FORECLOSURE CONSULTANTS 
Foreclosure consultants are in the business of helping homeowners who 
are in default stop, delay, or resolve a foreclosure action.  Existing law sets 
forth to various consumer protections including, but not limited to, making it 
illegal for consultants to engage in certain deceitful practices, allowing 
consumers to rescind contracts entered into with a consultant up to three 
days after signing, and requiring representatives of a consultant to be 
bonded.  AB 180 enhances consumer protections by, among other things, 
requiring foreclosure consultants to register with the Department of Justice 
and increase the bonding requirement for foreclosure consultants to 
$100,000. 

2.1.1.2.4.2 AB 2454 EMMERSON.  RECOVERY ACCOUNT PAYOUT LIMITS INCREASED 
Under the real estate law, the DRE administers a recovery account from 
which the DRE can pay the victims of fraud their actual and direct losses, if 
the fraud was committed by a real estate licensee while performing acts for 
which a license is required.  The payout from the fund is generally limited 
by statute to $20,000 for any one transaction and $100,000 for any one 
licensee. 

Your renewal fee funds the 
Account. 

AB 2454 increased the payout limits to $50,000 for any one transaction and 
$250,000 per licensee for applications received after January 1, 2009.  The 
DRE sponsored AB 2454. 

2.1.1.2.4.3 SB 1007  §1031 EXCHANGE FACILITATORS/ACCOMMODATORS 
In a §1031 exchange, an 
exchange facilitator acquires from 
a taxpayer title to his property, the 
contractual right to sell his 
property, or the right to act as his 
trustee or escrow holder. 

Third-parties facilitators of tax deferred exchanges of real property  are 
generally unregulated.  SB 1007 requires facilitators to meet certain bonding 
or cash reserve minimums.  The bill also sets forth acceptable and 
prohibited behavior by persons who facilitate tax deferred exchanges.  The 
provisions of SB 1007 will remain in effect until January 1, 2014, after which 
they are repealed. 

State senator Mike Machado, the author of this new law, said “this bill 
corrects a loophole to make (rules governing exchange facilitators) 
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consistent with the same type of fiduciary responsibility that you would 
place on any other agent providing financial services.” 

2.1.1.2.4.4 SB 1448  FINES FOR UNLICENSED ACTIVITY 

 
Unlicensed real estate broker. 
 

Existing law provides that any person acting as a real estate broker or real 
estate salesperson without a license is guilty of a public offense, punishable 
by a fine of up to $10,000, imprisonment in the county jail  for up to six 
months, or by both a fine and imprisonment.  In addition, the law provides 
that if the unlicensed entity violating the law is a corporation, a fine of up to 
$50,000 may be imposed.  SB 1448 increases the fines for unlicensed 
activity to $20,000 or by imprisonment in the county jail for a term not to 
exceed six months or by both fine and imprisonment; or if a corporation, be 
punished by a fine not exceeding $60,000.  This bill also requires any fines 
collected from a person in excess of $10,000 and any fines collected from a 
corporation in excess of $50,000, to be deposited into the county’s Real 
Estate Fraud Prosecution Trust Fund , if such a trust fund exists in the 
county in which the person or corporation was prosecuted.  

The Real Estate Fraud Prosecution Trust Fund was enacted by statute in 
1995.  It permits counties to set up a trust fund for the prosecution of real 
estate fraud by local police, sheriffs, and district attorneys to “deter, 
investigate, and prosecute real estate fraud crimes.”  It is funded by a three 
dollar surcharge placed on filing fees for certain real estate documents.  At 
present, only 21 of California’s 58 counties participate (notable non-
participants:  San Francisco and Los Angeles) (source). 
 

This appears to be yet another law which is unenforced.  In searching 
Google News over the past year from October 2012 using the search terms 
of “California prosecution unlicensed real estate broker”, not a single 
reference was found.  Of course, this result doesn’t mean that there were 
no prosecutions over the past year but, if there were prosecutions, it would 
mean the regulatory authority that instigated the prosecution was remiss in 
not publicizing it so as to deter others. 

2.1.1.2.4.5 SB 1461  DISCLOSURE OF LICENSE IDENTIFICATION NUMBER 

 
Illegal business card (no license 
number). 

Effective 07/01/2009, this bill requires a real estate licensee to place his or 
her license identification number on all first point of contact marketing 
materials and on home purchase agreements which they negotiate.  First 
point of contact materials includes business cards, stationery, advertising 
fliers, and other materials designed to solicit the creation of a professional 
relationship between the licensee and a consumer.  The DRE sponsored 
SB 1461. 

2.1.1.2.4.6 SB 1511  FORECLOSURE SALES IN CID 
This bill allows an HOA to record a notice against each of the units in its 
CID requiring a trustee to notify the HOA when a unit is foreclosed upon 
and to whom the property was sold. 

2.1.1.2.4.7 SB 1737  BAR ORDERS, SHORT SALES, AND DUAL AGENCY DISCLOSURES 
SB 1737 makes three distinct changes to the Real Estate Law.  First, the 
bill expands the DRE’s regulatory authority to issue an order barring any 
individual from real estate related activity who has been found guilty of any 

http://www.lao.ca.gov/reports/2010/trns/real_estate_fraud_121610.pdf
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offense involving fraud, dishonesty, or deceit.  Barred persons would also 
be prohibited from participating in any real estate activity of a finance 
lender, residential mortgage lender, bank, credit union, escrow company, or 
title company.  Secondly, the bill expands the DRE’s authority to discipline 
a licensee who generates an inaccurate opinion of value, requested in 
connection with a short sale, in order to acquire a financial or business 
advantage.  Finally, the bill requires a licensee who represents a buyer or 
seller in a purchase/sale transaction and intends to arrange the financing in 
connection with the purchase of the property, to provide a written disclosure 
of his or her role as a mortgage broker to all parties to the sale of the 
property. 

2.1.2 DRE REGULATIONS 

2.1.2.1 NEW ENFORCEMENT PROGRAM 

Real Estate Bulletin, June 15, 2011 (Summer) 

As of this writing, September 
2012, we haven’t seen any news 
about the program. 

The DRE has initiated the Enforcement Advocacy Program  which 
attempts to resolve simple disputes or minor issues between consumers 
and licensees or subdividers as a potential alternative to setting up formal 
investigations into such matters.  The program includes advocates from the 
Enforcement, Subdivisions, and Mortgage Loan Activities sections. 

The mission of the Advocacy Program is to respond quickly and informally 
to concerns of consumers and members of the real estate industry by 
serving as an informal mediator or facilitator to resolve conflicts and/or to 
mitigate or prevent Real Estate Law violations.  Over the last seven 
months, the program has proven effective in resolving disputes and in 
reducing workloads by addressing issues up front as opposed to at the 
conclusion of a lengthy investigative process. 

Many of the issues that advocates work to resolve involve a breakdown in 
communication between licensees and their principals.  It is important to 
note that, in many of these instances, advocates endeavor to reestablish 
and facilitate communication, thus solving the issue.  The types of cases 
that have been handled through the Advocacy Program have included 
small monetary disputes where there did not appear to be a violation of the 
Real Estate Law.  Examples of issues that have been handled through the 
Advocacy Program are as follows: 

 Consumers who needed copies of their documents and had been 
unable to secure a response. 

 Consumers who needed assistance in contacting their agent or 
broker on a current transaction. 

 Consumers who needed information that they had not been able to 
obtain from their agent for escrow, lenders, or inspectors. 

 Consumers questioning commission demands by agents (inside and 
outside of escrow). 

 Consumers trying to cancel transactions or loans. 

 Consumers who wanted to know where their earnest money was. 

http://www.dre.ca.gov/Consumers/AdvocacyProgram.html
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 Consumers who were asked to sign documents or do something 
they did not understand or did not feel is appropriate. 

 Consumers having difficulty with a subdivider. 

 Consumers having homeowner association issues while DRE still 
has jurisdiction over a subdivider. 

 Consumers having trouble with timeshare operators. 

 Tenants who were being evicted following foreclosure without being 
provided the appropriate 90-day notice period. 

 Short sale transaction disputes where one of the agents involved 
were demanding terms or provisions that were questionable or 
potentially unlawful.  While the DRE cannot interfere with an 
ongoing transaction, we can place a call to the licensee to discuss 
possible consequences of proceeding {a threat!}. 

 Licensees questioning whether offers have been presented to 
sellers, or to lenders in REO transactions. 

 Consumers requesting return of illegally-collected advance fee 
payments. 
 

It is important to note that the DRE may not have the remedies and ability 
to compel cooperation.  All the same, we have experienced a great amount 
of cooperation from licensees when working to resolve simple disputes .  
If the Advocacy Program can be of service to you, please do not hesitate to 
contact an advocacy deputy in the district office nearest to you. 

I’m sure RE licensees will cooperate with the DRE for the same reason 
taxpayers “cooperate” with the IRS when called by an agent who questions 
a deduction.  SB 53, enacted in 2011, gives the Commissioner the power to 
acknowledge the existence of an investigation or proceed against a 
licensee and then to delay the renewal of a real estate license for any 
licensee deemed to have violated provisions of the Real Estate Law. 

2.1.2.2 BROKER SUPERVISION:  THE BUCK STOPS HERE 

Real Estate Bulletin, June 15, 2010 (Summer); by Martha Rosett, Real 
Estate Counsel 
All too often, the disciplinary cases the DRE investigates and prosecutes 
stem from complaints about real estate transactions in which the 
designated broker-officer responsible for supervising the sales force was an 
absentee or pro forma “rent-a-broker.”  A “rent-a-broker” refers to a broker 
who is the broker of record on the Department’s records but who abdicates 
all actual responsibility to another individual, usually the true owner of the 
company, who may or may not be licensed or qualified to manage a real 
estate business.  While there are legitimate ways to delegate some legal 
responsibility for supervision to other licensees, California’s Real Estate 
Law requires that the designated broker-officer of a real estate corporation 
and the employing broker of salespersons in a sole proprietorship, 
supervise the sales force. 
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Under the Real Estate Law, broker supervision is key to achieving 
maximum protection for the public who engage in real estate transactions.  
In hiring and managing the sales force, reviewing and disseminating 
advertisements, protecting and accounting for trust funds, and handling 
escrows, brokers ensure that strict standards are adhered to, and that only 
trustworthy, competent individuals will be privy to the sensitive financial 
information and matters involved in buying, selling, leasing and mortgaging 
of real property.  The Real Estate Law is set forth primarily in BPC§ 10000 
et seq. and in the related rules set forth in the CR Title 10, Chapter 6 of the 
California Code of Regulations (Regulations).  The following is a discussion 
of some sections of the BPC and Regulations relating to the supervision 
requirement. 

Broker’s Obligation to Supervise 
A licensed real estate broker must supervise the real estate salespeople 
who are employed under the broker.  This is true for corporate brokers and 
for “sole proprietor” brokers alike.  There are no exceptions to this law.  
Moreover, it is never acceptable for an unlicensed individual to supervise a 
licensed real estate salesperson or to conduct licensed acts. 

Specifically, BPC §10159.2 sets forth the primary broker supervision 
requirement in which the designated licensed broker is responsible for 
exercising sufficient supervision and control over his or her employees 
necessary to achieve full compliance with the Real Estate Law.  Where 
there are other corporate officers who hold broker licenses and wish to act 
in a supervisory capacity, they may do so providing that the corporation 
enacts a corresponding corporate resolution and the resolution is promptly 
filed with the DRE. 

CR §2743 provides the very limited and specific criteria that must be 
followed for the delegation of supervisory responsibility to other broker-
officers of a corporation.  The corporate resolution assigning supervisory 
responsibility over salespersons licensed to a corporate broker must make 
reference to a specified business address or addresses of the corporate 
broker, rather than by the listing of the names of salespersons subject to 
the supervision.  In this way, a broker may use the services of brokers and 
salespersons to assist in supervising salespersons so long as the broker 
does not relinquish overall responsibility for supervision of the acts of 
salespersons licensed to the broker.  Ultimately, it remains the designated 
broker’s responsibility to ensure that only qualified personnel are allowed to 
supervise the sales force and to ensure that the brokerage operates in 
compliance with the Real Estate law.  What happens, for example, if a real 
estate salesperson who is being supervised by an officer other than the 
designated officer does something wrong which is within the scope of his or 
her employment?  Depending on the facts and circumstances and the 
nature of the violation, the designated broker-officer may still be 
responsible along with the officer to whom supervision was delegated. 

The supervision requirement in BPC §10159.2 is supported by BPC 
§10177(h).  Enacted in 1955, this subsection authorizes two causes for 
disciplinary action: 

(1) for any broker who fails to exercise “reasonable supervision” over 
the salespersons practicing under his or her license, and 
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(2) for any designated corporate broker licensee who fails to exercise 
reasonable supervision and control of the activities of the 
corporation for which a real estate license is required. 
 

Hence, a broker’s failure to provide adequate supervision can lead to 
disastrous consequences not only for the affected consumers but also for 
the broker’s future as a real estate licensee. 

An example of the harm that can be inflicted upon a purchaser by an 
unsupervised salesperson is described in Bob Hunt’s article, “CA Corporate 
Brokers Not Liable to Third Parties”. 
In exercising reasonable supervision over the activities of their 
salespersons, CR §2725 requires that brokers establish policies, rules, 
procedures, and systems to review, oversee, inspect and manage: 

(a) Transactions requiring a real estate license. 

(b) Documents which may have a material effect upon the rights or 
obligations of a party to the transaction. 

(c) Filing, storage and maintenance of such documents. 

(d) Handling of trust funds. 

(e) Advertising of any service for which a license is required. 

(f) Familiarizing salesperson with the requirements of federal and state 
laws relating to the prohibitions against discrimination. 

(g)  Regular and consistent reports of licensed activities of 
salespersons. 
 

The form and extent of such policies, rules, procedures and systems must 
take into consideration the number of salespersons employed and the 
number and location of branch offices.  In other words, a designated broker 
should keep track of who is working for the company, what the license 
status is of employees, and out of which office they are working.  A broker 
also must have a system in place to monitor the overall policies, rules, 
procedures and systems.  Brokers may use the services of other brokers 
and salespersons to assist in administering these supervisory policies and 
procedures, so long as the broker does not relinquish overall responsibility 
for supervision of the acts of salespersons licensed to the broker. 

Ensuring License Requirements are Met 
Any person, individual or corporation, who engages in the business of, or 
advertises as, a real estate broker or a real estate salesperson must first 
obtain a real estate license from the Department.  It is therefore incumbent 
upon brokers to hire licensed agents and ensure that only employees who 
are licensed perform activities requiring a real estate license.  It is the 
employing brokers and/or the designated broker officers of corporations 
who are responsible for ensuring that agents are properly licensed and that 
unlicensed employees do not perform activities requiring a real estate 
license.  In this way, supervising brokers ensure that the sales force is 
licensed and has the basic requisite knowledge, skills, experience, and 
character to represent members of the public in real estate transactions. 
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Because corporations are “persons” under the Real Estate Law, 
corporations may obtain real estate broker licenses.  However, a licensed 
corporate broker may act only through a designated corporate officer who 
is a licensed broker.  BPC §10211 requires that the corporation designate a 
supervising broker in its application for a real estate license.  If there is no 
licensed officer designated as the supervising broker for the corporation, 
the corporation cannot perform licensed activities.  A designated broker-
officer of a corporation is, while so employed, licensed only to act for and 
on behalf of the corporation as an officer.  However, a designated broker-
officer may also hold a separate license through which he or she may act 
as an individual broker.  A corporate licensee engaging in the real estate 
business when there is no designated broker-officer is acting in an 
unlicensed capacity.  This may subject the corporation to discipline by the 
Department as well as to criminal penalties. 

In addition, in order to be licensed by the DRE and to do business as a 
corporate real estate broker, the corporation must be in good standing with 
other agencies of the State.  If a corporation, for example, has its corporate 
status suspended or revoked, it is no longer a corporation in good standing.  
The designated broker officer of a corporation is responsible for ensuring 
compliance with this provision of the Real Estate Law. 

Among the express administrative duties of supervision are the 
requirements that the broker physically possess the licenses of the 
salespeople he or she employs.  The salesperson license must reflect the 
current employing broker.  In addition, brokers must notify the DRE when 
hiring or terminating a salesperson.  Brokers must maintain written 
agreements between the broker and each salesperson.  The agreements 
must address the broker’s supervision of licensed activities.  Brokers must 
have and maintain a definite place of business in California where licenses 
are displayed and where consultations with clients take place.  Fictitious 
business names and the location of branch offices must also be on record 
with the Department to be lawful.  In addition, alternative business names 
(doing business with a fictitious business name, or “dba”) and the location 
of branch offices must be on record with the Department to be lawful.  In 
the case of a corporate broker, it is the duty of the designated broker to 
ensure compliance with these rules.  These latter examples of 
administrative duties are part of the more general duties of supervision of 
an individual broker’s employees or the designated supervising broker’s 
duty to supervise the acts of a licensed corporation and its employees and 
agents. 

The supervising broker is also responsible for properly handling trust funds 
and for maintaining trust account records, transaction records, and records 
of payments, on behalf of the corporation. 

Ensuring that all employees act with the utmost honesty and integrity and 
adhere to their duties as fiduciaries is an inherent part of the supervising 
broker’s responsibility.  The decision to serve as a supervising broker, 
either of a sole proprietorship or of a corporate brokerage, should not be 
taken lightly.  If any violations occur in the name of the corporation, the 
designated broker may suffer the consequences.  The buck stops with that 
individual. 
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2.1.3 LICENSE 

2.1.3.1 CONVICTIONS AND DISCIPLINARY ACTIONS TAKEN BY ANOTHER 
LICENSING AUTHORITY 

DRE Bulletin, July 17, 2012; by Wayne Bell, Chief Counsel 

On January 1, 2012, a new section was added to the California Real 
Estate Law which mandates the reporting by real estate licensees of 
certain events to the DRE. 

This requirement, which provides the DRE with a new and important 
enforcement tool, is contained in BPC §10186.2. 

That section compels, in subsection (a)(1), a real estate licensee to 
submit a report of any of the following to the DRE: 

(A) The bringing of an indictment or information charging a felony 
against the licensee. 

(B) The conviction of the licensee, including any verdict of guilty, or plea 
of guilty or no contest, of any felony or misdemeanor . 

(C) Any disciplinary action taken by another licensing entity or authority 
of this state or of another state or an agency of the federal 
government.” 
 

Common California misdemeanors include but are not limited to: 
DUI/DWI, Domestic Violence, Trespass, Petty Theft/Shoplifting, Assault 
and Battery, Disorderly Conduct, Reckless Driving/Exhibition of Speed, 
Obscene Matter, Probation Violations, Receipt of Stolen Property, 
Unlicensed Driver, Illegal Gambling, Public Drunkenness, Solicitation of 
Prostitution, Violation of Restraining Orders, 

The DRE has developed form RE 
238 – Indictment, Conviction, and 
Disciplinary Action Notification – 
for the purpose of this reporting.  
However, any form of written 
communication will meet the 
notification requirement. 

The law requires that any such report is to be made in writing  within 30 
days “of the date of the bringing of the indictment or the charging of a 
felony, the conviction, or the disciplinary action” (subsection (a)(1)(2)), and 
that failure to make such a written report shall constitute a cause for 
discipline. 

It is the failure to report that violates the new law.  It should be 
underscored that the Legislature created this section (via SB 706) as a 
“new tool” to enhance the DRE’s Enforcement operation and efforts. 

It was provided so that there would be self-reporting (in writing) by 
licensees and the department could thus become aware of and track the 
felony charges and the disciplinary case(s) with respect to (A) and (C) 
above and determine if the conviction reported in (B) above is a basis 
for disciplinary action. 

Before January 1, 2012, the only self-reporting requirements for 
department licensees were imposed under CR 2930 (Number 19) on 
restricted licensees relative to arrests. 

Under the new law, the requirements for self-reporting are broadened 
and apply to all real estate licensees. 
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Focusing on the clear language of BPC §10186.2, the language of 
subsection (a)(1)(B) is wide and inclusive in its scope and the 
requirement to report any felony or misdemeanor conviction within the 
relevant 30 day window(s) does not permit a licensee to exclude or fail 
to report what he or she considers minor, insignificant, or non-
substantially related convictions.  “Any” clearly includes “any,” “every,” 
and “all” misdemeanor and felony convictions, including those following 
the entry of a “no contest” plea.  The statutory language does not 
contain any carve outs, limitations, exemptions, or exceptions. 

Turning to subsections (a)(1)(A) and (C), there does not have to be a 
conviction for the reporting of (A), and there does not have to be final 
discipline imposed for the report to be made under (C). 

In fact, a plain reading of (C) suggests that if disciplinary action has 
been “taken,” which includes the bringing or commencement of 
disciplinary charges, such as where there has been the filing of a 
pleading such as an Accusation by a licensing authority, that action 
must be reported within 30 days even if the licensee believes or 
concludes the action has no merit and even if the action is ultimately 
unsuccessfully prosecuted by the licensing authority. 

Moreover, and importantly, the plain language of §10186.2(a)(1)(C) 
referring to “any disciplinary action” means that the discipline does not 
have to rise to the level of discipline under §10177(f); namely, 
suspension or revocation.  If the Legislature had wanted a higher level, 
it could have imposed the same. 

To reiterate, “Any disciplinary action taken” against a licensee (again 
meaning filed, initiated, and/or completed) must be reported to the DRE 
within the relevant 30 day window.  If it is not, the department has the 
power to discipline the licensee for a violation of §10186.2. 
Obviously, this does beg the question as to what is a “disciplinary action” by 
another licensing entity or authority.  In the absence of an action seeking or 
imposing what is universally or obviously deemed to be “discipline,” a 
licensee will need to determine what is interpreted to be discipline and 
disciplinary action by the other licensing entity or authority.  And if the 
action is actually or deemed to be “disciplinary,” the licensee must report 
the same to the DRE in writing within the applicable 30 day window or face 
discipline by the Department. 

If you have any questions regarding the new reporting requirement 
under the Real Estate Law, please contact any office of the DRE. 

2.1.3.2 CA REVISES BROKER REQUIREMENTS  

by Bob Hunt for Realty Times, September 18, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Just a few weeks ago California Governor, Jerry Brown, signed into law a 
piece of legislation that will make it more difficult for some people to obtain 
a real estate broker license.  AB 1718 (Hill), was sponsored by CAR®.  Why 
would the association do such a thing? 
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Under current law (the change will not become effective until January 1st, 
2013, an applicant for a real estate broker license must generally have two 
years of full-time experience in the real estate business with a real estate 
salesperson license.  This requirement can be waived if one of the following 
conditions can be met: 

1. There is a finding of equivalent experience and education by the 
Real Estate Commissioner.  

2. Active membership in the State Bar. 

3. A degree or course of study from a four-year college which included 
“a specialization in real estate.” 
 

CAR® believed {requirement} 3. {above} to be, or to have caused, a 
problem.  As the association put it “Over the years, the so-called ‘degree 
broker’ exception has been interpreted to apply to any degree, and the 
exception has swallowed the rule.  AB 1718 will clarify that the degree 
claimed as an exception must actually include a major or minor in real 
estate.” 

The bill’s author wrote, “This [current] optional policy by the Commissioner 
has evolved into a DRE policy to approve all such requests as opposed to 
reviewing them on a case-by-case basis.  As such, individuals can 
essentially substitute any four year degree, ex. [sic] in English, physical 
education, chemistry, etc. for practical real world experience.” 

He went on to say, “Real estate brokers supervise other sales agents, 
review transaction documents, etc.  Ideally, they should be people with field 
experience.  Barring that, the education background they have should be 
extensive and pertinent to the practice of real estate.” 

Indeed, it was once pointed out in debate over the matter that even a four-
year graduate with a major in Philosophy could have received the 
exemption.  One can only imagine the damage that might do to the 
profession. 

In 2006, I obtained a broker’s license despite having no real estate sales 
experience.  To qualify for the license, I used my bachelor’s degree in 
psychology in lieu of the experience requirement.  However, I also 
completed all eight of the required college-level courses and passed the 
broker examination.  But, I have to admit, I’m not really qualified to employ 
salespersons to sell real estate. 
Although there was no registered opposition to AB 1718, the Senate’s bill 
analyst pointed out that similar legislation had been vetoed by Governor 
Schwarzenegger in 2006.  The analyst wrote, “The education exemption for 
brokers has been in place for over thirty years.  In that time, no evidence 
has been presented which shows that brokers who substitute the 
experience requirement for a baccalaureate degree pose any greater risk to 
the public than individuals who have a special concentration in real estate.” 

Moreover, the analyst pointed out that the University of California does not 
offer a major or minor in real estate, and the California State University 
system offers such specialized courses at only eight of their campuses.  He 
questioned whether it would really be in the state’s interest to “delay or 
prevent aspiring real estate brokers from practicing in their field.” 
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“Narrowing the exemption can also increase barriers for brokers wishing to 
open small businesses, impeding job creation and economic growth.  This 
can occur by severely limiting the exemption for four-year general degrees 
and narrowing the base of potential applicants.  In California’s economic 
crisis, is it in the best interest of the state to inhibit job creation?” 

In the end, though, proponents of the bill prevailed and the legislation 
became law.  No more Philosophy majors sneaking into the real estate 
business without first acquiring real-world experience. 

2.1.3.3 LICENSE REGULATIONS AFFECTED BY SB 53 

By John Giardinelli and Casey McIntosh from The Giardinelli Law Group, 
APC and was written March 1, 2012. 
It is important to recognize the implications behind the Real Estate Law that 
SB 53 addresses.  The Real Estate Law provides for the regulation and 
licensure of real estate brokers and salespersons by the Real Estate 
Commissioner.  Any person who willfully violates or knowingly participates 
in a violation of the Law’s provisions may be guilty of a crime. 

As it currently stands, the law allows the Commissioner – either by his or 
her own motion or upon the submission of a verified complaint – to 
investigate the actions of a licensee who has engaged in specified acts.  
Those acts are listed in BPC §10176(a-n) and include such things as 
making substantial concealment or misrepresentations of material facts; 
making false promises of a character that is likely to induce, influence, or 
persuade; unlawful discrimination; acting for more than one party in a 
transaction without the knowledge or consent of all parties; and conduct 
that constitutes fraud or dishonest dealing.  If the licensee is found to have 
committed the actions outlined in BPC §10176, the Commissioner can 
revoke or suspend the licensee’s license or impose a monetary penalty. 

The current language of BPC §10177 will become inoperative as of July 1, 
2012 and repealed as of January 1, 2013.  Instead, new language will be 
added under BPC §10177, effective July 1, 2012, to allow the 
Commissioner to suspend or revoke the license of a real estate licensee, 
delay the renewal of a license, or deny the issuance of a license to an 
applicant pursuant to the terms outlined in BPC §10177 (a-q).  Some of the 
conditions listed in §10177 include but are not limited to whether a licensee 
or applicant has entered a plea of guilty or nolo contendere (no contest) to, 
been found guilty of, or been convicted of a felony or a crime substantially 
related to the duties of a real estate licensee; whether the licensee willfully 
used the term “REALTOR®” or a trade name or insignia of a membership in a 
real estate organization of which the licensee is not a member; whether a 
licensee has demonstrated negligence or incompetence in performing an 
act for which he or she is required to have a license; and whether the 
licensee engaged in any conduct that constitutes fraud or dishonest 
dealing.  If a corporation’s officer, director, or person owning or controlling 
10% of the corporation’s stock has violated any of the aforementioned 
conditions, the Commissioner may suspend or revoke the license of the 
corporation, delay the renewal of a license of the corporation, or deny the 
issuance of a license to the corporation.  These conditions will become 
effective on July 1, 2012. 

http://www.glawgroupapc.com/index.html
http://www.glawgroupapc.com/index.html
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SB 53 will also amend BPC §10080.9.  The amended Code will allow the 
Commissioner to issue citations to unlicensed persons that he or she 
believes to be performing acts for which a license would be required, as 
well as against licensees who are in violation of the Real Estate Law or any 
of its rules.  The citations would include an order to correct the violation and 
could impose an administrative fine of up to $2,500.  Any money collected 
from the citations would be placed into the {Consumer} Recovery Account 
of the Real Estate Fund.  If the licensee or unlicensed person wants to 
contest the citation, they must inform the Commissioner within thirty days of 
the date of the citation.  After that time has passed, the citation or citation 
and fine becomes final. 

Additionally, should a licensee fail to obey a subpoena issued for the 
production of documents, SB 53, through changes to BPC § 10079, will 
allow the Commissioner to apply to the Superior Court, (through a noticed 
motion), for an Order requiring the licensee or a designated representative 
of the licensee to appear at Court with the requested documents.  Failure to 
obey this Order would be considered contempt of Court. 

Effective July 1, 2012, the current BPC §10156.2 will become inoperative.  
A “new” §10156.2 will be added in its stead, which will be effective 
beginning July 1, 2012.  Currently, the Code Section addresses a 
licensee’s application for renewal of his or her license.  If the application is 
filed before midnight of the last day of the period for which the license was 
issued, along with the fee and good faith evidence of compliance with 
Article 2.5 {i.e., continuing education}, then the applicant can continue to 
operate under his or her existing license (so long as it wasn’t previously 
suspended or revoked).  The language of this portion of §10156.2 does not 
change, nor does the language with regards to the Commissioner’s ability 
to advise or reprimand those licensees who are not in compliance with the 
education requirements.  The only language that does change, in fact, is 
that the section now states “nothing in this section shall prevent the 
Commissioner from delaying the renewal of the license of a licensee 
pursuant to §10177.”  

In other words, the Commissioner may delay the renewal of a license for 
any licensee who has self-reported a disciplinary action to the DRE which 
has not been evaluated by the DRE at the time of renewal.  The self-
reporting requirement became law with the passage of SB 53 in 2012 (now 
BPC §§ 101862).  See “Convictions and Disciplinary Actions Taken by 
Another Licensing Authority” above. 

Lastly, SB 53 provides the Commissioner with access to a person’s records 
{including pictures} and the Department of Motor Vehicles for the purpose 
of enforcing specific provisions of the Real Estate Law or Subdivided Lands 
Law (Vehicle Code §1808.51). 
The author has requested we post this disclaimer:  This article is re-printed with the 
permission of The Giardinelli Law Group, APC and is for advertising and informational use 
only and does not constitute legal advice or create an attorney-client relationship.  Readers 
should not act on information without first consulting legal counsel.  

 

http://www.glawgroupapc.com/index.html
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2.1.3.4 ARE YOU COMPLIANT WITH THE MLO LICENSE ENDORSEMENT 
REQUIREMENTS? 

Real Estate Bulletin, June 15, 2011 (Summer) 
Effective January 1, 2011, the provisions of the Federal SAFE Act and 
California SB 36 require that those performing mortgage loan origination 
(MLO) activities for 1-4 unit residential properties have an MLO license 
endorsement.  DRE has issued over 23,000 MLO license endorsements to 
licensees to date.  DRE records indicate that many licensees may not be in 
compliance with all of the requirements.  Several BPC sections and 
Commissioner’s Regulations specifically address MLO compliance with real 
estate laws and regulations. 

RE-866 — Online Notification to DRE Regarding Residential Mortgage 
Loan Origination Activity 
BPC §10166.02(a) requires that all brokers and salespersons who make, 
arrange, or service loans secured by real property containing one to four 
residential units notify the Department within 30 days of commencing that 
activity.  Compliance is achieved by completing DRE’s online form RE 866.  
If you have notified DRE on the RE 866 that you are performing MLO 
activities and you do not have an MLO license endorsement, you are in 
violation of BPC §10166.02.  You must update your RE 866 if you are no 
longer performing residential loan origination or negotiation activities.  
Amending your RE 866 filing to reflect your current status will assure 
compliance with BPC §10166.02(a). 

Frequently Asked Questions Regarding Cancellation/Updating the RE 
866 Filing 
The Department receives many inquires regarding those licensees who 
wish to cancel or update their previously filed RE 866.  The following are 
examples of situations in which the RE 866 should be cancelled: 

 Those who are performing residential loan origination retail activities 
as an employee of a national bank or credit union. 

 Those conducting residential mortgage loan activities utilizing their 
Department of Corporations license exclusively. 

 Those who wish to continue in the real estate industry without 
conducting any further residential mortgage loan activities. 

 Those who have not completed all requirements necessary to obtain 
their MLO license endorsement through NMLS and need to cancel 
or update the RE 866 filing to reflect their current activities. 

 Those who have decided to “leave” the residential mortgage loan 
origination field in order to pursue other (non-residential) real estate 
loan endeavors or endeavors completely outside the arena of real 
estate.  In order for licensees to cancel or amend their RE 866 
notification, they should access the RE 866 form found on the 
DRE’s Web site. 
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NMLS Credit Report Authorization 
BPC§10166.04(a)(2) requires that all applicants obtaining an endorsement 
authorize a credit report through the Nationwide Mortgage Licensing 
System (NMLS).  Failure to authorize the credit report may delay the 2012 
renewal of your MLO endorsement if not authorized by December 31, 2011. 

No Discrepancies Between DRE Records and NMLS Records are 
Permitted 
CR 2758.5 states a real estate licensee who has been issued an 
endorsement must maintain the same identifying information with the DRE 
and NMLS.  This includes the licensee name, all associated fictitious 
business names, the licensee main office address, any branch office 
locations, and the current mailing addresses.  Remember, that any 
discrepancies (or necessary updates) between DRE records and NMLS 
must be properly corrected before any residential mortgage loan activities 
can be performed. 

NMLS Continuing Education Courses and MLO Renewal Dates 
Finally, with the renewal period for your MLO license endorsements fast 
approaching, remember that renewal requires completion of eight hours of 
NMLS-approved continuing education and payment of appropriate fees 
before December 31, 2011.  Furthermore, the renewal period for your 2012 
MLO license endorsement and related sponsorship is November 1, 2011 
through December 31, 2011. 

2.1.3.5 SUPERVISING RESTRICTED REAL ESTATE SALESPERSONS 

Real Estate Bulletin, December 15, 2010 (Winter) 

 
 
 
 
 
Plenary license:  A full, four-year 
license. 

There are numerous and varied reasons why a person may be issued a 
restricted Real Estate Salesperson (RRES) license.  They may have been 
convicted of a crime; they may have made misrepresentations and/or acted 
negligently/incompetently on their real estate business dealings; they may 
have continued to conduct licensed activities after their plenary license  
had expired, or they may have operated in a broker capacity without first 
having obtained their broker license, to name a few. 

Let’s discuss a fictitious person with a RRES license who makes an 
application to work for your real estate company.  Circumstances were that 
this salesperson had a habit of presenting purchase contracts which 
misrepresented the receipt of deposit monies.  Although the deposit funds 
were collected by the agent, they were collected a day after the offer was 
prepared and presented, usually after it was accepted.  As such, the 
Department initiated disciplinary action against the salesperson for violating 
BPC §10176(a) – Misrepresentation. 

After the hearing process, it was determined that the agent’s license should 
be revoked and issued a restricted real estate salesperson license.  A 
restricted license allows the individual an opportunity to redeem him/herself 
under the auspices of a real estate broker.  This RRES now desires to work 
for you. 

As a condition of employment, you, as the prospective employing broker, 
are required to complete the RE 552 form , in which you certify that you 
have read the Decision of the Commissioner outlining the basis under 

http://www.dre.ca.gov/files/pdf/forms/re552.pdf
http://www.dre.ca.gov/files/pdf/forms/re552.pdf
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which this licensee was disciplined.  In addition, you promise to ensure that 
all transactional documents which the RRES licensee prepares will be 
reviewed and you will otherwise exercise “close supervision” over the 
licensed activity of that applicant. 

Before the broker can consider the parameters leading to “close 
supervision” of the RRES, the broker should first of all become thoroughly 
familiar with the reasons for the licensee’s discipline.  Once familiar, the 
broker should discuss the issues with the applicant and come to an 
understanding that while the broker is placed in a greater burden of 
responsibility, the broker is also extending the opportunity for the restricted 
licensee to exhibit evidence of rehabilitation which will be required at a later 
date should the individual seek to petition for a plenary license.  The 
employing broker should ensure that his or her current supervising rules, 
policies, and procedures, are modified and/or amended for the supervision 
of this RRES in order to comply with the “close supervision” conditions of 
employment. 

As the employing broker of a RRES, you may decide to institute 
supplementary steps for the RRES in regards to his or her real estate 
activities, such as, requiring the RRES to not only complete the office trust-
fund log but perhaps an additional transactional and trust fund journal that 
is exclusive to the office manager and the broker.  Perhaps a copy of the 
first page of the purchase contract along with a copy of the deposit check 
may need to be approved by the office manager/broker prior to 
presentation as a means by which to ensure that purchase contracts were 
accompanied with actual deposit funds.  These additional steps will be 
recognized as efforts on the part of the employing broker to exercise “close 
supervision.” 

In another instance, the RRES license was issued because the 
salesperson forgot to renew their license on time and continued to conduct 
licensed acts.  The employing broker of this RRES may institute a call-up 
system to ensure that the RRES has completed the continuing education 
courses on schedule and has filed the renewal application on time.  The 
call-up date should be well before the expiration of RRES’s license.  In the 
event that the continuing education is not completed and the license is not 
renewed, the licensee will automatically be denied authority to execute 
purchase contracts, denied continued access to the Multiple Listing 
Service, and will not be allowed to solicit new business.  These steps shall 
be taken to ensure that no licensed acts are conducted after the expiration 
of their license should he/she fail to comply with the broker’s policies, rules 
and procedures.  There are a host of other measures that may be 
implemented to ensure close supervision and these measures should align 
with the basis of the disciplinary action brought against the RRES. 

If the broker and the RRES come to an understanding that their business 
arrangement is a means by which the broker can come to expect the 
highest level of professionalism, then the RRES will have the opportunity to 
reinstate to a non-restricted license status as supported by the testimony of 
their employing broker.  In this way, both parties enjoy a win-win 
relationship. 
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An article entitled “Rehabilitation and Petitioning for Reinstatement of a 
Real Estate License or Removal of License Restrictions” is available in 
DRE’s Bulletin for Spring 2007 . 

2.1.3.6 REAL ESTATE LICENSE CAN BE EASILY LOST 

by Bob Hunt for Realty Times, January 19, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
“Bad facts make bad law,” they say, and the recent case of Robbins v. 
Davi, heard by California’s Second Appellate District Court of Appeal drives 
that point home for real estate licensees. 

 
 
The Court affirmed the trial court’s 
decision; that is, it agreed with the 
Commissioner’s decision to 
revoke Mr. Robbins’ license. 
 
 
 
These violations were:  1) 
unlawful obstruction of buildings, 
2) failing to test a fire signal 
system, 3) and failing to inspect 
fire extinguishers. 

Did I say the facts were bad?  Try this:  Real estate broker and attorney, 
Lance Robbins {click here for his DRE record}, both owned and managed 
numerous “slumlord” apartments in the city of Los Angeles .  This, as 
acknowledged by Robbins’s attorney, was an extremely lucrative business.  
The record suggests, though, that Robbins took less than adequate care of 
the apartments under his control.  Between 1985 and 1995, Robbins had 
been convicted of some 50 municipal building code violations.  He was 
twice disciplined (1991 and 1994) by the State Bar for “facts and 
circumstances surrounding habitability violations in properties” that he 
owned. 

In January of 2001, Robbins pleaded nolo contendere and was convicted of 
three misdemeanor violations of the fire protection and prevention 
provisions of the Los Angeles Municipal Code .  He was fined $100 and 
placed on summary probation for 18 months.  In March of 2003 the DRE 
filed an accusation alleging that Robbins’ convictions constituted cause for 
the suspension or revocation of his license as a broker. 

The original charges involved issues of moral turpitude, but subsequent 
rulings have effectively removed that as a cause of action.  Nonetheless, 
charges remained based on the claim that Robbins’s crimes were 
“substantially related to the qualifications, functions, or duties of a real 
estate licensee.” 

According to California law, if a crime is so related to a licensee’s 
qualifications, functions, or duties, the license may be revoked.  But, 
“licensing authorities do not have unfettered discretion to determine 
whether a given conviction is substantially related to the relevant 
professional qualifications.”  The authorities are required to develop criteria 
to aid them in making that determination. 

The DRE has developed such criteria in a manner that many think is 
distressingly broad.  Namely, a crime shall be considered substantially 
related “… if it involves … doing of any unlawful act with the intent of 
conferring a financial or economic benefit upon the perpetrator …”.  
Presumably, then, for example, an attempt to fix a horse race or a high 
school basketball game might be considered “a crime substantially related 
to the qualifications, functions, or duties of a real estate licensee.” 

Because Robbins’s violations were related to a profit motive, the court 
agreed that they fit the criteria for license revocation.  This is a result that 
many concerned licensees think is too broad.  Any illegal act aimed at 
making a profit will fit the definition.  It need not have anything to do with 

http://www.dre.ca.gov/files/pdf/reb/rebSpring07.pdf
http://www2.dre.ca.gov/PublicASP/pplinfo.asp?License_id=00616507
http://www.dre.ca.gov/files/pdf/reb/rebSpring07.pdf
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the profession in question.  Presumably, failing to pay a traffic fine might 
result in a license revocation.  That seems excessive. 

While many concerned real estate professionals were inclined to protest 
the court’s decision, those sentiments were overcome by the 
egregiousness of Robbins’s actions.  Who would want to appear to be on 
his side?  Regrettably, this is the way that bad law sometimes gets made. 

Here are some other illegal activities which “confer a financial or economic 
benefit upon the perpetrator”:  (1) using PirateMovieBay.com to watch 
Hollywood movies without paying, (2) failing to pay Use Tax on purchases 
made out-of-state, (3) hiring an undocumented worker to do your 
gardening, (4) failure to submit 1099s for contractors, (4) ignoring a jury 
summons, (5) playing online poker, (6) throwing left over paints into the 
trash, (7) adding a deck without a construction permit, (8) selling an asset 
for a profit without paying capital gains, and (9) growing marijuana in one’s 
back yard. 

2.1.3.7 SAFE MORTGAGE LICENSING ACT 

Real Estate Bulletin, September 15, 2009 (Fall) 

The following article is entitled Update on SAFE Mortgage Licensing Act.  It 
updates an earlier article about the act.  We follow this article with excerpts 
from two subsequent articles which provide further updates. 

In the Spring 2009 issue of the Mortgage Loan Bulletin and the Summer 
2009 issue of the Real Estate Bulletin we discussed the Secure and Fair 
Enforcement Mortgage Licensing Act (SAFE Act) of the Housing and 
Economic Recovery Act of 2008.  The bill was signed into law on July 30, 
2008 to enhance consumer protection and reduce fraud in mortgage loan 
transactions.  SAFE requires all 50 states and five territories to put into 
place a licensing system for mortgage loan originators that meets the 
minimum requirements of the SAFE Act.  We reported that the Conference 
of State Bank Supervisors (CSBS) and the American Association of 
Residential Mortgage Regulators (AARMR) created, and will maintain, the 
Nationwide Mortgage Licensing System and Registry (NMLS&R) to 
streamline the licensing process with oversight by HUD.  The NMLS&R will 
contain a single license record for each mortgage loan lender, broker, 
branch and mortgage loan originator which can be used to apply for, 
amend, and renew a license in any state. 

Although all licensees who broker 
loans must register with the DRE, 
only licensees who broker 
residential loans need the MLO 
endorsement. 
 
 
 
 
 
To search the NMLS database 
click here. 

The SAFE Act mandates that each person who meets the definition of a 
mortgage loan originator must meet certain minimum pre-licensing and 
continuing education requirements in order to be licensed in any state.  
Each person must also take and pass a test consisting of a national 
component and a state component.  Those tests are currently being 
developed and will be required in addition to the real estate salesperson or 
broker examination.  Each mortgage loan originator will be required to 
provide fingerprints to the NMLS&R to obtain criminal background histories 
through the FBI and must authorize NMLS&R to obtain an independent 
credit report from a consumer reporting agency.  The SAFE Act also 
mandates mortgage call reports, reporting of enforcement actions, and 
certain public access . 

http://www.boe.ca.gov/ads/news06.htm
http://www.nmlsconsumeraccess.org/
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When registering with the NMLS&R, each person will be issued a unique 
identifier.  This unique identifier will not replace the real estate license 
identification number but will allow information to be shared among states 
in the event of complaints and/or disciplinary actions.  It is anticipated that 
the DRE will issue an endorsement as part of the real estate licensee’s 
broker or salesperson license for those persons engaging in mortgage loan 
activities.  Each {residential} mortgage loan originator would hold a 
California real estate license plus the endorsement.  The endorsement will 
be renewed annually while the real estate license will remain on a four-year 
renewal cycle. 

Real Estate Bulletin, June 15, 2010 (Summer) 

Abridged from an article entitled, One More Update on the SAFE Act! 

Licensees needing an MLO 
endorsement should consult the 
DRE home page for the latest 
details. 

As of March 1, 2010, the NMLS&R began allowing real estate licensees to 
register and start the process to obtain an MLO License Endorsement.  
Applicants for the MLO License Endorsement should complete the following 
items through the NMLS&R by September 15, 2010 to allow the Department 
sufficient time to review and approve the endorsement. 

Loan Processors and Underwriters 
The SAFE Act requires that independent or contract loan processors and 
underwriters must also register with the NMLS&R as Mortgage Loan 
Originators.  The MLO License Endorsement will be added to the DRE 
Broker License as an MLO Endorsement.  Processors or underwriters who 
do not already have a DRE Broker License will have to obtain one by 
December 31, 2010 or before doing any activities as an independent or 
contract loan processor or underwriter after December 31, 2010. 

Arranging Seller Carry-Back Transactions 
Licensees who enter into a listing agreement to sell property and help the 
seller arrange carry-back terms for the sale but are not compensated by a 
lender for originating the loan will not be required to obtain an MLO License 
Endorsement. 

2.1.4 FAIR HOUSING 

2.1.4.1 A COMPANION ANIMAL IS NOT A ‘PET’ 

by Bob Hunt for Realty Times, June 26, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 



Consumer Protection Reader, 2013 Edition 

© 2013 45HoursOnline, All Rights Reserved Page 91 

 
Support Cat 

An apartment complex allows tenants to have pets, but their ability to do so 
is subject to a pet deposit (generally half month’s rent) and a monthly 
surcharge of $15. 

A prospective tenant indicates on his application that he has a companion 
animal.  An accompanying letter from the applicant’s physician states that 
the companionship of the applicant’s cat is instrumental in keeping the 
prospective tenant from suffering severe and debilitating episodes of 
depression. 

When the tenant is accepted, subject to the complex’s standard pet 
charges, he complains of wrongful discrimination and says that he should 
not be assessed the extra charges.  If the matter is adjudicated, will the 
tenant prevail?  Bet on it. 

On the federal level, the relevant law governing this sort of scenario would 
be the 1998 Fair Housing Act Amendments which expanded the Fair 
Housing Act to include handicapped persons.  A handicap is there defined 
as “a physical or mental impairment which substantially limits one or more 
of such person's major life activities.”  In California we would look to the 
state’s Fair Employment and Housing Act (FEHA), particularly at 
Government Code §12927(c).  Other states have similar laws.  The 
principles tend to be the same. 

 
Service Monkey 

With respect to the scenario above, we note first why it is that there would 
be something wrong with the tenant being charged the otherwise perfectly 
legal fees for having a pet.  That is because animals that are used to 
ameliorate disabilities (commonly referred to as “service animals” or 
“companion animals”) are, under the law, not pets.  Therefore, pet charges 
do not apply.  Moreover, neither does a “no pets” policy. 

At this point some might say, “Wait, I understand about service animals - 
seeing eye dogs – but companion animals?”  The law does not distinguish 
between physical and mental disabilities.  If you have a condition that 
substantially limits one or more of your major life activities, then you have a 
disability.  And an animal that helps to overcome the effects of that disability 
is not required to have the specialized training that so-called “service 
animals” do. 

There must, though, be a nexus between the disability and the functional 
value of the animal.  A blind person won’t, because of his blindness, get to 
have a cat; and someone who tends to depression may not get to have a 
seeing-eye trained German Shepherd. 

 
 
 
 
 
 

The law requires that a landlord make a “reasonable accommodation” for a 
disabled person.  A reasonable accommodation is where a home provider 
has a rule, policy, or procedure and permits a change in their rules, policies, 
or procedures to allow a person with a disability to more fully enjoy and use 
their premises.  This, though, doesn’t mean that the landlord has an 
obligation to do whatever is possible.  A balancing of interests and benefits 
is expected. 

Suppose, for example, that a landlord has a no-pets policy, and a tenant 
applicant has a small, quiet companion animal.  At first glance, at least, it 
would appear that an exception to the policy could be made for the disabled 
person.  But, suppose that a landlord has an insurance policy that excludes 
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Pit Bull for the Blind – Don’t You 
Dare Get in His Master’s Way 

pit bulls from the premises.  (Such exclusions are not uncommon.)  If a 
tenant applicant had a pit bull for a companion animal, it might be 
considered unreasonable for the landlord to accept the application and lose 
the insurance. 

Further, it is important to note that, although a landlord may be required to 
accept a companion animal as an exception to the landlord’s rules (e.g. by 
not requiring a pet deposit), it could still be considered reasonable that 
other rules (such as no excessive barking) could still be enforced. 

Recently, a representative of California's Department of Fair Employment 
and Housing spoke on these subjects to a group from the California 
Association of REALTOR®s.  Perhaps the greatest point of contention had to 
do with the fact that there are no clear criteria governing what persons may 
be considered qualified to certify that a companion animal is necessary for 
the well-being of a tenant.  As one participant asked: “Is a letter from 
someone with an MSW (Master of Social Work) sufficient?  What about the 
tenant’s yoga instructor?”  There was not a definitive answer. 

It is clear that special treatment may be called for when a tenant has, or 
claims, a companion animal.  Unfortunately, not all the issues have yet 
been clarified. 

2.1.4.2 COURT UPHOLDS RIGHT TO DISCRIMINATE IN ROOMMATE CASE 

by Bob Hunt for Realty Times, May 15, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

There’s no place like home.  In the privacy of your own home, you 
can take off your coat, kick off your shoes, let your guard down and 
be completely yourself.  While we usually share our homes only with 
friends and family, sometimes we need to take in a stranger to help 
pay the rent.  When that happens, can the government limit whom 
we choose?  Specifically, do the anti-discrimination provisions of the 
Fair Housing Act (“FHA”) extend to the selection of roommates? 
 

 
Judge Alex Kozinski 

Those are the words of Alex Kozinski, Chief Judge of the United States 
Court of Appeals for the Ninth Circuit. Judge Kozinski wrote the majority 
opinion in the case of Fair Housing Council of San Fernando Valley; The 
Fair Housing Council of San Diego v. Roommate.com, LLC.  The opinion 
was filed February 2, 2012. 

Judge Kozinski once called for an ethics investigation of himself after the 
Los Angeles Times reported that he ran a web site with sexually explicit 
photos and videos.  Judge Kozinski has written dissents for several 
prominent cases and his essays have been featured in publications such as 
Slate, The New Yorker, The New Republic and National Review.  Click here 
for a Wiki article about him. 

http://en.wikipedia.org/wiki/Alex_Kozinski


Consumer Protection Reader, 2013 Edition 

© 2013 45HoursOnline, All Rights Reserved Page 93 

As described by the court, the facts of the case were as follows: 

Roommate.com, LLC (Roommate) operates an Internet-based 
business that helps roommates find each other.  Roommate’s 
website receives over 40,000 visits a day and roughly a million new 
postings for roommates are created each year.  When users sign 
up, they must create a profile by answering a series of questions 
about their sex, sexual orientation, and whether children will be 
living with them.  An open-ended “Additional Comments” section lets 
users include information not prompted by the questionnaire.  Users 
are asked to list their preferences for roommate characteristics, 
including sex, sexual orientation, and familial status.  Based on the 
profiles and preferences, Roommate matches users and provides 
them a list of housing-seekers or available rooms meeting their 
criteria.  Users can also search available listings based on 
roommate characteristics, including sex, sexual orientation and 
familial status. 

The Fair Housing Councils of San Fernando Valley and San Diego 
(FHCs) sued Roommate in federal court, alleging that the website’s 
questions requiring disclosure of sex, sexual orientation, and familial 
status, and its sorting, steering and matching of users based on 
those characteristics, violate the Fair Housing Act (FHA) ... and the 
California Fair Employment and Housing Act (FEHA)... 
 

Internet providers can not be held liable for publishing information provided 
by others (it is called the “§230 Immunity”).  However, this exemption did 
not apply to Roommates since it solicited information about the protected-
group status of roommate candidates using an online interactive 
questionnaire (source). 
In its analysis of the case, the court began by observing that, if the FHA 
extends to shared living situations, then “it’s quite clear that what 
Roommate does amounts to a violation.”  The “pivotal question,” it said, 
was whether or not the FHA applies to roommates.  The FHA prohibits 
discrimination of various sorts “in the sale or rental of a dwelling.”  Thus, 
“the reach of the statute turns on the meaning of ‘dwelling’.” 

The court pointed out that the FHA defines “dwelling” as “any building, 
structure, or portion thereof which is occupied as, or designed or intended 
for occupancy as, a residence by one or more families,” and that a dwelling 
is thus “a living unit designed or intended for occupancy by a family.” 

It would be difficult, though not impossible, Judge Kozinski wrote, “to divide 
a single-family house or apartment into separate ‘dwellings’ for purposes of 
the statute.”  But, he wondered, “What if roommates share a bedroom? 
Could a ‘dwelling’ be a bottom bunk and half an armoire?  It makes 
practical sense to interpret ‘dwelling’ as an independent living unit and stop 
the FHA at the front door.” 

Not only does it make practical sense, the court also saw sound legal 
reasons for not construing “dwelling” as applying to portions of a living 
space.  The opinion notes that it is a “well-established principle that statutes 
will be interpreted to avoid constitutional difficulties” and the court saw 
serious constitutional difficulties in extending anti-discrimination laws 
choosing a roommate. 

http://fhcsfv.org/
http://en.wikipedia.org/wiki/Section_230_of_the_Communications_Decency_Act
http://en.wikipedia.org/wiki/Fair_Housing_Council_of_San_Fernando_Valley_v._Roommates.com,_LLC#Subsequent_history
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Potato Latkes 

“An orthodox Jew may want a roommate with similar beliefs and dietary 
restrictions,” Judge Kozinski wrote, “so he won’t have to worry about finding 
honey-baked ham in the refrigerator next to the potato latkes .”  That’s 
just one example.  Put more generally, the opinion states, “Holding that the 
FHA applies inside a home or apartment would allow the government to 
restrict our ability to choose roommates compatible with our lifestyles.  This 
would be a serious invasion of privacy, autonomy and security.”  A law that 
allows that would, indeed, raise serious constitutional issues. 

For such reasons, the court determined that “dwelling,” in the context of the 
Fair Housing Act, should not be understood as applying to shared living 
units.  Hence, “Because we find that the FHA doesn't apply to the sharing 
of living units, it follows that it's not unlawful to discriminate in selecting a 
roommate.” 

2.1.4.3 CA FAIR HOUSING NOW COVERS GENDER IDENTITY 

by Bob Hunt for Realty Times, July 31, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
California fair housing law has generally had broader application than 
federal statutes.  Effective January 1, 2012, that coverage became even 
broader.  This was the result of AB 887 (Atkins), The Gender 
Nondiscrimination Act, which was passed by the Legislature and approved 
by the Governor October 9th of last year. 

According to the Assembly Bill Analysis, the legislation, 

1. Expressly adds the terms “gender identity” and “gender expression” 
to various provisions [in existing law] that define sex as including 
gender. 

2. Defines “gender expression” as meaning a person’s gender-related 
appearance and behavior whether or not stereotypically associated 
with the person's assigned sex at birth. 

3. Expressly adds the terms gender, gender identity, and gender 
expression as among the enumerated characteristics under various 
provisions of the law that require equal rights and opportunities and 
prohibit discrimination based on specific enumerated characteristics. 

4. Requires an employer to allow an employee to appear or dress 
consistently with the employee’s gender expression, in addition to 
with the employee’s gender identity. 
 

The bill’s author said that the legislation was needed in order to clarify 
prohibitions that could be found in existing law, but that could not be clearly 
or easily identified.  She wrote,  

Gender identity refers to a person’s deeply felt internal sense of 
being male or female.  Gender expression refers to one’s behavior, 
mannerisms, appearance, and other characteristics that are 
perceived to be masculine or feminine. 

[This bill] will take existing protections based on gender identity and 
expression and specifically list them as protected categories in our 
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non-discrimination laws.  By making these protections explicit, 
people will more clearly understand California’s non-discrimination 
laws. 
 

A representative of the Transgender Law Center, a co-sponsor of the bill, 
stated the need for the bill in this manner:  

If an HR manager looks up the Fair Employment and Housing Act in 
an effort to list the protected categories in their business’ employee 
handbook, they will only see ‘gender.’  They will not clearly see 
gender identity and gender expression because they are contained 
in the definition of gender in a separate section of the law.  Should 
this bill pass, that same HR professional will clearly see gender 
identity and expression and be far more likely to list those 
categories in the employee handbook.” 
 

And so, of course, would the trainer who is responsible for teaching fair 
housing law and practices at a real estate brokerage. 

California real estate firms will most likely be affected by this law in the area 
of property management.  Rental agents and property managers find 
themselves engaged in an apparently never-ending process of education 
with landlords who think that they are free to discriminate according to their 
various personal whims when it comes to tenant applicants.  Of course this 
happens from time to time with sellers too.  Now, some new, clearly-
identified protected classes will be added to the lists about which those 
property owners need to be informed. 

Insofar as brokers are also, for many purposes, considered to be 
employers, the new law will affect them in that regard also.  One thing to 
note, though, is that even though employers are required “to allow an 
employee to appear or dress consistently with the employee's gender 
expression, in addition to with the employee’s gender identity,” some 
lawyers have suggested that reasonable dress codes, appropriate to the 
gender, may still be maintained.  Employing brokers should check with their 
own company legal counsel. 

2.1.5 TRUST FUND HANDLING 

2.1.5.1 BROKERS:  BE VIGILANT ABOUT YOUR TRUST FUND ACCOUNTS! 

Real Estate Bulletin, September 15, 2011 (Fall) 
Fiscal Year 2010-2011 was a busy year for DRE auditors.  DRE auditors 
conducted 683 audits in the fiscal year ending 06/30/11 and found trust 
fund shortages totaling $10,736,771.13.  These shortages were found 
almost exclusively on audits of brokers involved in property management, 
broker escrow, and private money mortgage loan activities.  Some other 
facts about these 2010-2011 audits: 

 Fifty of the audits completed had shortages of $10K or more. 

 42% of the property management audits performed had trust fund 
shortages, with shortages totaling $5,343,398.55.  42% of these 
audits had major findings. 
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 39% of the broker escrow audits performed had trust fund 
shortages, with shortages totaling $4,162,011.44.  73% of these 
audits had major findings. 

 27% of private money mortgage loan audits performed had trust 
fund shortages, with shortages totaling $692,481.63.  67% of these 
audits had major findings. 
 

A disconcerting fact is that half of these large trust fund shortages had the 
primary cause of shortage as Commingling/Conversion {emphasis 
added}, meaning that trust funds were used by the licensee for 
personal/business use.  In many cases, this use of trust funds was blatant 
and intentional.  In other cases, the broker in charge simply did not 
supervise operations, creating an environment where payment and deposit 
errors or improper disbursements and transfers could take place (nearly 
40% of the above cases included citation of a lack of supervision). 

As examples of blatant misuse of trust funds this fiscal year, DRE auditors 
have had recent cases of altered bank statements designed to hide large 
trust fund shortages from the auditor, use of trust funds to pay company 
business expenses (including, but not limited to, payroll and tax levies), use 
of trust funds to purchase properties, cars, and meals, pay for bail, and 
withdrawal of trust funds as cash.  Auditors have also found non-deposit 
and embezzlements of cash rents. 

In other cases, brokers in charge fully relied on others to maintain trust 
accounts without a system of oversight, including review of transactions 
and monthly reconciliation of records and bank statements, which resulted 
in loss of accounting control and substandard recordkeeping, errors, and 
misuse of funds by others.  In the past fiscal year, audits found many cases 
where a broker’s failure to maintain proper records and recordkeeping 
procedures, separation of duties, and oversight resulted in trust fund 
shortages over $50,000.  In other cases, fully relying on others to perform 
trust fund accounting and handling is found to be just as dangerous.  A 
broker who is not active, competent or proficient in accounting oversight 
should avoid trust fund handling. 

The bottom line of the above statistics:  If your business handles trust 
funds, especially if you are in the property management, broker escrow, or 
private money mortgage loan business, you need to be extra vigilant!  A 
substantial percentage of our audits find trust fund shortages when brokers 
are conducting these activities.  For additional information, please visit 
DRE’s Web site here to view the Broker Compliance Evaluation Manual. 

2.1.5.2 NEW FED RULE OUTLAWS ADVANCE FEES AND MORE 

by Wayne S. Bell, Chief Counsel, Real Estate Bulletin, March 15, 2011 
(Spring) 
The Federal Trade Commission (FTC) has issued a far-reaching rule with 
nationwide effect that bans providers of “mortgage assistance relief 
services,” which includes residential mortgage foreclosure rescue, loan 
modification, short sale, and deed-in-lieu of foreclosure services, from 
requesting or collecting fees or any other consideration from a homeowner 
until the homeowner has executed a written agreement with the loan holder 

http://www.dre.ca.gov/pdf_docs/brkrcomp.pdf


Consumer Protection Reader, 2013 Edition 

© 2013 45HoursOnline, All Rights Reserved Page 97 

or servicer which incorporates the offer of mortgage relief the provider 
obtained from the loan holder or servicer. 

In addition to the restriction discussed above, the rule also mandates that 
such mortgage assistance relief providers disclose to consumers what the 
total cost of the services will be, that they have no connection to any 
government program or agency, and that homeowners are free to reject 
any offer from their lender or servicer with no requirement to pay a fee to 
the relief provider.  Moreover, it bars the mortgage relief operators from 
providing false and misleading information, and from destructively advising 
consumers to stop communicating with their home loan lenders or 
servicers.  The disclosure rules went into effect on December 29, 2010. 

In a news release regarding the rule, the FTC stated that the rule was 
issued “to protect distressed homeowners from mortgage relief scams that 
have sprung up during the mortgage crisis.  Bogus operations falsely claim 
that, for a fee, they will negotiate with the homeowner’s mortgage lender or 
servicer to obtain a loan modification, a short sale, or other relief from 
foreclosure.  Many of these operations pretend to be affiliated with the 
government and government housing assistance programs.” 

The broad and significant advance fee ban, which became effective on 
January 31, 2011, includes a narrow and qualified carve out for attorneys.  
If lawyers meet the following four conditions, they are generally exempt 
from the rule: 

1. They are engaged in the practice of law and mortgage assistance 
relief is part of their practice. 

2. They are licensed in the State where the consumer or the dwelling 
is located. 

3. They are complying with State laws and regulations governing the 
“same type of conduct the [FTC] rule requires.” 

4. They place any advance fees they collect in a client trust account 
and comply with State laws and regulations covering such accounts.  
This requires that client funds be kept separate from the lawyers’ 
personal and/or business funds until such time as the funds have 
been earned.  It is important to note that the carve out for lawyers 
discussed above only applies to the FTC rule. 
 

In California, since the passage of SB 94, which became effective on 
October 11, 2009, State law has prohibited any person, including real 
estate licensees and attorneys, from demanding, claiming, charging, 
collecting or receiving an upfront fee from a borrower in connection with a 
promise to modify the borrower’s residential loan or to do some other form 
of mortgage loan forbearance.  The DRE has information about SB 94 and 
its broad advance fee ban and that information can be accessed here.  
Thus, the more comprehensive advance fee ban applicable to lawyers with 
respect to loan modifications and other forms of home loan forbearance 
under SB 94 is still in effect and the FTC rule’s limited attorney exception 
does not provide a safe harbor under California law. 

Stated otherwise, the FTC rule does not supplant the greater protections of 
California law with respect to the services covered by SB 94.  Rather, it 

http://dre.ca.gov/cons_adv_fees_alert.html
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adds another (Federal) layer of enforcement and goes a step farther than 
current State law in covering short sales and deed-in-lieu of foreclosure 
services.  The FTC has promised robust enforcement of the new rule, and 
the FTC, federal prosecutors, and some State Attorney Generals will be 
able to enforce the rule by issuing injunctions, obtaining harsh civil 
penalties and by seeking damages on behalf of victimized consumers. 

If you have questions regarding the FTC rule, you should contact the 
Federal Trade Commission. 

2.1.5.3 ARE APPRAISAL AND CREDIT REPORT FEES TRUST FUNDS? 

Real Estate Bulletin, June 15, 2010 (Summer) 
Generally, a broker who collects fees in advance (advance fees) for the 
purpose of arranging a loan, must comply with all of the advance fees laws 
and regulations (BPC §§ 10026, 10085, 10146 and CR §§ 2970, 2972). 

But, there are instances where the broker collects monies for performing a 
service such as an appraisal or obtaining a credit report – in these 
instances, the Department does not interpret these payments as advance 
fees as the broker collects an amount equal to the cost of performing such 
services (the actual appraisal cost and/or the cost of the credit report).  Any 
excess funds above and beyond the cost to perform these services would 
be considered advance fees.  Despite not being treated as advance fees, 
appraisal and credit report fees are considered to be trust funds.  
Depending on the situation, there are ways that appraisal fees and/or credit 
report fees must be handled by the broker:  (1) they can either be collected 
directly from the borrowers up front, or (2) they can be collected at the 
close of escrow. 

Credit report and appraisal fees are trust funds; they are not broker’s funds. 

Collected Directly from Borrowers Up Front 
When a broker receives a check in his/her name for a credit report and/or 
appraisal fees (trust funds), the trust funds should be deposited into a bank 
account in the name of the broker as trustee (a trust account) no later than 
three business days following receipt of the funds. 

The broker must have a columnar record for all trust funds received and 
disbursed and a separate record for each beneficiary should be maintained.  
The broker would need to maintain a written monthly reconciliation of the 
columnar record to the separate records. 

According to BPC §10145(a)(1), “A real estate broker who accepts funds 
belonging to others in connection with a transaction subject to this part shall 
deposit all those funds … into a trust fund account maintained by the broker 
in a bank or recognized depository in this state.  All funds deposited by the 
broker in a trust fund account shall be maintained there until disbursed by 
the broker in accordance with instructions from the person entitled to the 
funds.”  Also see CR §§ 2832(a), 2831 (a)(b)(c), 2831(e), 2831.1(a), and 
2831.2 

Collected at the Close of Escrow 
When credit report and appraisal fees are collected at the close of escrow 
and if the broker has already paid for the services with his/her own money 



Consumer Protection Reader, 2013 Edition 

© 2013 45HoursOnline, All Rights Reserved Page 99 

prior to receiving these funds at the close of escrow, the broker is just 
getting a reimbursement.  These are not trust funds. 

However, if the broker receives a check from the escrow company payable 
to the broker for credit report and appraisal fees and he/she has not paid 
for the services, they are not broker’s funds.  They are trust funds and have 
to be treated as such.  They should not be deposited into the broker’s 
general account.  When a broker deposits trust funds in the general 
account, the broker is commingling trust funds with broker’s funds in the 
general account, which violates BPC §§10176(e) and 10145 along with the 
CR §2832. 

BPC §10176 states that “The Commissioner may, upon his or her own 
motion, and shall, upon the verified complaint in writing of any person, 
investigate the actions of any person engaged in the business or acting in 
the capacity of a real estate licensee within this state, and he or she may 
temporarily suspend or permanently revoke a real estate license at any 
time where the licensee, while a real estate licensee, in performing or 
attempting to perform any of the acts within the scope of this chapter has 
been guilty of any of the following:  (e) Commingling with his or her own 
money or property the money or other property of others which is received 
and held by him or her.” 

If the credit report and appraisal fees are included in the broker’s 
commission check (from escrow), the entire check would need to be 
deposited into the trust account and the part of the funds belonging to the 
broker should be disbursed not later than twenty-five days after their 
deposit. 

CR §2835 states that “Commingling” as used in BPC §10176(e) is 
prohibited except as specified in this section.  For purposes of §10176(e), 
the following shall not constitute “commingling”: 

(b) “The deposit into a trust account maintained in compliance with 
subdivision (d) of funds belonging in part to the broker’s principal 
and in part to the broker when it is not reasonably practicable to 
separate such funds, provided the part of the funds belonging to the 
broker is disbursed not later than twenty-five days after their deposit 
and there is no dispute between the broker and the broker’s 
principal as to the broker’s portion of the funds.  When the right of a 
broker to receive a portion of trust funds is disputed by the broker’s 
principal, the disputed portion shall not be withdrawn until the 
dispute is finally settled.” 

(d) “The trust fund account into which the funds are deposited is 
maintained in accordance with the provisions of §10145 and the 
regulations of this article.” 
 

Credit report and appraisal fees paid up front are not usually treated as 
advance fees, however, they are trust funds and must comply with trust 
fund handling laws and regulations. 
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2.1.6 PROPERTY MANAGEMENT 

2.1.6.1 CAN A LANDORD PROHIBIT SMOKING? 

by Bob Hunt for Realty Times, October 4, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 

Is it legal for a landlord to prohibit tenants from smoking in their units and/or 
other places on the premises?  The answer to this question may well vary 
from state-to-state, although Federal considerations will be common to all. 

In California, the answer to the question has been clarified by the passage 
of SB 332 (Padilla) which was signed into law by Governor Brown 
September 6, 2011.  The core of the bill is this:  “A landlord of a residential 
dwelling unit…may prohibit the smoking of a cigarette…or other tobacco 
product on the property or in the building or portion of the building, including 
any dwelling unit, other interior or exterior area, or the premises on which it 
is located…” 

After January 1, 2012, if a landlord has such a prohibition in effect, “Every 
lease or rental agreement…shall include a provision that specifies the 
areas on the property where smoking is prohibited…” 

Suppose the tenant already has a rental agreement or that the landlord has 
adopted a rule prior to January 1st 2012.  The new rules must be 
communicated in a written “change of terms of tenancy” to be provided 
according to the requirements of other notices.  As the senate bill analysis 
pointed out, “the length of the notice is important as resident smokers 
facing new prohibitions on smoking must be given adequate time to move, 
apply for a waiver…or quit the habit.  California already requires a month’s 
notice for any modification of month-to-month leases.” 

Was the new law necessary?  A variety of legislative analyses noted that 
no current law prohibited landlords from enacting such a policy.  
Nonetheless, bill supporters such as the California Apartment Association 
noted that the lack of any law had created confusion and that it would be 
beneficial that a landlord’s right to do so be codified.  The Association has 
stated that “smoking is a major source of conflict between smoking and 
non-smoking tenants.” 

It is good that this matter has been clarified, however, in California at least, 
other questions remain:  OK, landlords can ban the smoking of tobacco 
products, but what about other substances? 

Ever-sensitive to the issues that face their members, CAR®’s legal 
department has produced a memorandum entitled “Medical Marijuana 
Issues for REALTOR®s”.  It’s not as clear as tobacco. 

Under California law, tenants with 
a state-issued marijuana ID card 
are exempt. 

As a result of California’s “Compassionate Use Act” (a statewide initiative) 
and SB 420, The Medical Marijuana Program Act”, “…California laws which 
provide for criminal penalties…do not apply to persons such as a qualified 
patient, a person with a state-issued medical marijuana identification card, 
or a primary caregiver who act in accordance with the requirements of the 
Compassionate Care Act and SB420.” 
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Suffice it to say that an inordinate number of Californians meet the criteria 
for being a qualified patient. 

On the other hand, the memo points out, “Marijuana possession, 
cultivation, processing, etc. are all illegal under federal law with no 
exceptions.” 

So, what is a landlord to do?  The CAR® position is that, yes, a landlord can 
prohibit smoking (and possessing) marijuana.  This is because, “Most 
leases, including the CAR® residential lease, prohibit the tenant from 
engaging in conduct that violates the law.”  Moreover, the memo notes that 
a landlord who knowingly permitted illegal marijuana possession or use 
could expose his property to possible federal seizure {!}. 

Still, the discussion goes on to acknowledge that there could be practical 
problems in trying to enforce a prohibition through action such as eviction.  
“Even though a lease requirement to obey all laws seems to be a 
straightforward proposition, it is possible that a state court judge or jury may 
not view it as applying to a federal law violation.  Certain areas have judges 
and juries which may not see it as their place to enforce federal law 
violations.” 

No one said this was going to be easy. 

2.1.6.2 RIGHT-TO-RENT LEGISLATION BECOMES LAW IN CA 

by Bob Hunt for Realty Times, September 13, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
It’s probably not something that most homeowners think about, but the right 
to rent your property is fundamental and important.  In recent years, 
though, its importance has been made quite clear to those who have found 
it necessary to move – often because of work situations – and who have 
found that market conditions made selling difficult.  In many cases, 
becoming a landlord is the solution. 

So, what about those who live in a CID – such as a condominium, own-
your-own-apartment, co-op, or planned unit development – that has rules 
prohibiting an owner from renting out his property?  Is that fair?  Should 
there be a law? 

The question of fairness can be discussed on a variety of levels.  But now, 
finally, California has a law.  On July 7, 2011, Governor Brown signed into 
law legislation (SB 150) that was introduced by Senator Lou Correa (D- 
Orange County).  What the new law says is this:  If you own a property in a 
CID and, if, when you purchased the unit, the governing documents 
permitted you to rent your property, then a change in those documents 
cannot now prohibit you from renting out your property.  This right to rent 
the property would transfer to your heirs [or beneficiaries], but not to a 
subsequent purchaser.  The law is not retroactive.  It takes effect relative to 
governing document provisions on or after January 1, 2012. 

The recently-passed legislation has a bit of a history.  It represents an 
attempt to balance competing, but legitimate, interests.  In the above 
opening remarks one of those interests was expressed on behalf of owners 
who have an unexpected and unwanted need to rent out their properties.  
Another, related, interest is that of those who had purchased their property 
with a reasonable investment expectation. 
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FHA will not insure a loan for the 
purchase of a unit in a CID unless 
50% or more of the units are own-
occupied (source).  

On the other side is the legitimate concern that HOAs may have when they 
find an unanticipated and undue proportion of units in the development are 
being rented.  Sometimes this is a concern based simply on the belief – not 
necessarily substantiated – that rental properties are not kept up as well as 
owner-occupied units and that they may diminish the overall value of 
properties in the development.  A more specific and demonstrable issue is 
the concern that an overabundance of rental properties in a development 
may cause the project to be disqualified from financing from major lending 
entities . 

There is little argument that a homeowner association, at its formation, has 
the right to adopt rules restricting the ability of members to rent out their 
units.  HOAs can be formed with pretty much whatever rules they (usually 
the developer) choose.  Prospective buyers can then decide if they want to 
live in a community that is subject to such rules.  But what about an existing 
association that wants to change its rules – more frequently, to adopt rules 
concerning matters where no rules existed before? 

What has happened is that, in recent years, HOAs have been adopting 
rules restricting the rights of owners to rent their units when their rights to 
do so were not restricted before. 

Hence, SB 150, which was sponsored by CAR®.  A similar bill, AB 2259, 
was passed in 2008.  The problem had already surfaced by then.  
However, Gov. Schwarzenegger vetoed that bill.  He argued that HOA 
members had agreed to live by the rules duly adopted by the Association, 
and that the HOA should be allowed “to determine what is best for their 
communities.” 

This year a bill with the same substance passed the legislature and was 
signed by the current Governor.  There are arguments on both sides.  This 
year proponents of the bill prevailed.  The matter is now settled in 
California.  Other states still face the issue. 

2.1.7 FRAUD 

2.1.7.1 UNDISCLOSED SHORT SALE PAYMENTS MAY LEAD TO TROUBLE 

by Bob Hunt for Realty Times, April 27, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
A recent memorandum from the CAR®’s legal department warns members 
as follows:  “Undisclosed payments in short sale transactions, especially 
those paid outside of escrow, may violate the law, including RESPA, laws 
against loan fraud, and licensing laws.” 

The cautionary memo goes on to describe as a “common scenario” a 
situation “when a short sale seller’s senior lender authorizes a payment of 
$3,000, for example, to extinguish a junior lien but the junior lender 
demands that the buyer pay an additional $9,000 outside of escrow.”  Other 
“outside of escrow” payments that a buyer might make could be for a loan 
negotiator’s fee, past dues owed the homeowners association, or to clear 
some lien on the property. 

Now suppose that a buyer were willing to pay for items such as these.  Why 
would he be willing to do so?  Most likely because he or she figures the 

http://portal.hud.gov/hudportal/documents/huddoc?id=12-18ml.pdf
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agreed-upon purchase price is a very good deal and the price will still be 
good even if it is necessary to add some money to cover such other costs. 

But why outside of escrow (or “closing” or “settlement”)?  Because, the 
lender won’t allow it.  To put it simply, if there’s more money on the table, 
the seller’s senior lender wants it; he doesn’t want it to go to these other 
sources.  The lender gives approval for a short sale based on certain net 
proceeds and certain closing costs.  For example – hard as it is to imagine 
– a lender might condition his approval on a reduction in the contractual 
real estate commissions with the difference going to the lender’s payoff. 

Before the closing, the lender must approve a tentative HUD-1 (closing 
statement) that shows where the money is going.  He will already have 
approved a certain amount of closing costs.  If the lender, as in the 
example, had only authorized $3,000 for the junior lien, he will not approve 
a tentative closing that now has the buyer putting more money in, money 
which will go to the junior lien but not the senior.  If the buyer puts in more 
money (essentially, pays more), the senior lender wants it. 

What is the solution to such a standoff?  It is the practice to which the CAR® 
memo is addressed.  That is, the practice of payoffs being made outside of 
the escrow (closing) process.  So the senior lender does not know about it. 

Many, many people feel that such a practice is justified.  “It is the lenders 
who have caused the problem in the first place.  Besides, they are stupid, 
arrogant, and greedy.”  All of this, and more, may be true.  Nonetheless, as 
the CAR® memo points out, “concealing this additional payment from a 
federally-insured senior lender may constitute loan fraud, which is a crime 
punishable by 30 years imprisonment plus a one million dollar fine (18 
U.S.C. §1014).” 

And that’s not all.  The practice may also be a RESPA violation.  Appendix 
A to RESPA (24 C.F.R. Part 3500) says that “The settlement agent shall 
complete the HUD-1 to itemize all charges … whether to be paid at 
settlement or outside of settlement … .”  Charges paid outside of settlement 
“shall be included on the HUD-1 but marked P.O.C. for Paid Outside of 
Closing… .” 

There may, indeed, be compelling arguments for trying to help buyers and 
distressed sellers by having payments made outside of a short sale escrow 
(settlement).  But agents need to remember that this may be considered 
fraud, and most, if not all, Errors & Omissions policies don’t cover fraud.  
It’s something to think about. 

2011-08-02:  Although I’ve read many articles about RESPA, I don’t recall 
ever having read about any RESPA convictions.  After ten minutes of 
Google searches, I failed to find any report of a conviction. 
2012-09-19:  Ditto. 

2.1.7.2 MISREPRESENTED LOAN DOCS MIGHT RESULT IN FORGERY 
CHARGES 

by Bob Hunt for Realty Times, December 30, 2008  
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

Since 2008 – the year this article 
was written – mortgage rates 

In California and throughout the country a substantial number of people 
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have fallen.  As of10/2012, the 
best retail rate for a 15-year fixed 
loan is 2.7% – an all time low. 

have found themselves saddled with adjustable rate mortgages that have 
reset to interest rates significantly higher than at loan origination .  In 
many cases the borrowers cannot afford the new payment amounts.  Also, 
in many cases, the borrowers really didn’t know what they were getting into. 

It is a common and not altogether inappropriate reaction to such situations 
to think or say, “Too bad. You shouldn’t have signed something if you didn’t 
understand it.”  But what if the borrower claimed that the documents are 
forged?  Well, you’d think that would be an easy claim to refute, especially 
if the signatures were notarized. 

But the forgery claim might not be as easy to dismiss as it appears.  This is 
because forgery can occur even when the signature on the document is 
authentic.  A recent opinion in the case of The People v. Paul Stephen 
Martinez is instructive in this regard.Defendant Martinez had offered to help 
Ruth Michiel when she ran into financial difficulty.  She feared that two 
houses that she owned might go into foreclosure.  At Martinez’s direction, 
Ms. Michiel signed a number of documents.  Later, she discovered that a 
trust deed in the amount of $25,000 and secured by one of the properties 
had been recorded in favor of Martinez.  The trust deed bore her signature.  
At trial, Ms. Michiel did not deny signing the trust deed but she denied 
doing so knowingly. 

 

Among other things, Mr. Martinez was found guilty of forgery.  The decision 
was appealed.  His defense against the forgery charge was that “there was 
no evidence that her signature was not genuine and no evidence that he 
used any affirmative misrepresentations … to procure her genuine 
signature.”  The court disagreed with his claim regarding misrepresentation.  
Testimony had showed that he provided her “with a number of documents 
to sign to try and help [her] with [her] financial problems.”  But, more 
importantly, the court held “he could be convicted of forgery even in the 
absence of any such affirmative representations.” [my emphasis]  

The court referred to an earlier (1967) case, People v. Parker, where 
defendants had been found guilty of forgery even without any 
misrepresentation.  The defendants in that case had been sellers of 
aluminum siding.  The documents that they gave buyers to sign included a 
trust deed on the property.  The defendants had not misrepresented the 
trust deeds; they simply included them, without disclosure, in the 
documents to be signed.  That court said, “The crime of forgery is 
committed when a defendant, by fraud or trickery, causes another to 
execute a deed of trust or other document where the signer is unaware, by 
reason of such trickery, that he is executing a document of that nature.” 

In fact, there are a number of other California decisions that would tend to 
support the ruling in People v. Martinez. 

We haven’t heard anything about similar forgery claims in sub-prime 
mortgage situations.  But, in light of the ruling in People v. Martinez, it 
would be no surprise to learn that such charges are being filed against 
some lenders. 
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2.2 TAXES 

2.2.1 PRIMARY RESIDENCES 

2.2.1.1 HOW TO WRITE OFF A DISASTER LOSS FOR PROPERTY DAMAGE 

by Broderick Perkins for Realty Times, November 17, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Next year, 2012, is supposed to be the year we lose it all, but 2011 came 
close.  It’s shaping up to one of the worst years ever for disaster losses. 

Thanks to tax relief, it’s not the end of the world. 

The IRS allows you a tax deduction for casualty losses, including losses 
due to property damage or destruction. 

As is the case with deductions for mortgage insurance and property taxes, 
casualty loss is an itemized deduction included on Schedule A.  Schedule A 
deductions are subtracted from your adjusted gross income, which reduces 
your taxes by reducing the amount of your income that is actually taxed. 

First, the deduction is only available to the extent that insurance or other 
forms of compensation don’t cover the cost of damage or destruction. 

Second, if the disaster carries a presidential declaration, you can 
immediately, after the disaster has the presidential declaration, amend your 
last tax return to deduct the loss.  Otherwise, you must wait to file for the 
deduction with your next tax return. 

Third, state tax laws vary on casualty loss deduction and because the 
deduction can involve large amounts and complex calculations, you should 
seek the help of an enrolled agent, certified public accountant, or other tax 
professional to help you complete you state and federal tax returns. 

What’s a casualty loss? 
When it comes to a disaster, IRS defines a casualty loss as the “damage, 
destruction, or loss of property resulting from an identifiable event that is 
sudden, unexpected, or unusual.” 

That can include both natural and man-made disasters – earthquakes, 
fires, floods, car accidents, vandalism, and yes, terrorist attacks.  Under 
special provisions, IRS also considers damage from corrosive drywall as a 
casualty loss.  Preventable losses, say mold buildup or illegal activities, say 
a methamphetamine lab, don’t count. 

The deduction for property damage is based on the decline in the fair 
market value of property due to damage or destruction, but you can’t 
deduct the full amount of the loss and must follow a detailed calculation 
involving your adjusted gross income and the major portion of the loss to 
determine the actual deduction. 

What’s the deduction? 
It begins with your adjusted basis in the property – the purchase price plus 
improvements and other costs – or the decrease in fair market value (which 
requires an appraiser’s valuation) after the loss, whichever is less. 

http://www.deadlinenews.com/category/finance/taxes/
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From either the adjusted basis or the decrease in fair market value, 
subtract what your insurer pays plus any other compensation. 

Take the remainder and subtract $100.  In order to take the deduction, 
what’s left must be greater than 10% of your adjusted gross income (AGI) 
in the tax year for which you are filing.  Your AGI is at the bottom of Page 1 
of your Form 1040. 

IRS Publication 547:  Casualties, Disasters and Thefts  provides further 
details. 

2.2.1.2 CONGRESS LIMITS GAIN EXCLUSION ON THE SALE OF SOME 
PRIMARY RESIDENCES 

by Gary Gorman for Realty Times, January 14, 2009  
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
When Congress passed the Housing Assistance Act of 2008 a few months 
ago, their goal was to help those people who were losing their homes in 
foreclosure.  One of the side affects of the bill, however, was a change that 
could effect taxation on the gain from the sale of your personal residence. 

IRS law excludes $250,000 of the gain from taxation if you’re single and 
$500,000 if you’re married when you sell a primary residence you’ve lived 
in for at least two years of the last five years.  This is so even if a portion of 
the gain was rolled over into the property in a §1031 exchange transaction. 

For example, if you and your spouse sold a rental property in Kansas and 
bought a property in Vail, Colorado, rented it out for several years and then 
moved into it as your primary residence for a couple of years, your 
excluded gain when you sell the Vail house could include gain that was 
rolled into it in your exchange. 

The new law modifies that rule and penalizes you for time that your 
property is not your primary residence; you have to prorate the gain 
between the periods the property was not your primary residence and the 
periods that it was.  (Your primary residence is the place you live; the 
address you use on your drivers license; where you’re registered to vote, 
etc.)  Only the non-residence period after January 1, 2009 is excluded.  So, 
if you bought or exchanged into a property on January 1, 2007, rented it for 
three years, moved into it on December 31, 2009, then lived in it for three 
years until you sold it, you would have owned the property for six years, 
during which it was a rental for three and your residence for three.  
However, since only one of the rental years was after January 1, 2009, the 
numerator in your calculation would be one (the number of rental or non-
residence years after January 1, 2009), and your denominator would be 6 
(the total number of years you owned the property).  In other words, 1/6 of 
your gain would be taxable; if your total gain was $300,000, then $50,000 
of that would be taxable even though you would otherwise be entitled to an 
exclusion of $500,000. 

I talk about the non-residence period rather than the rental period because 
it’s not necessary that you actually rent the property – the law deals with 
the periods that the property is your residence versus the periods that it is 
not.  In my example above, if the Vail property had been your vacation 
home, instead of a rental, for the three years before you moved into it, and 
then your residence for the next three years, the result would have been 

http://www.irs.gov/pub/irs-pdf/p547.pdf
http://en.wikipedia.org/wiki/Housing_and_Economic_Recovery_Act_of_2008
http://www.irs.gov/pub/irs-pdf/p547.pdf
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exactly the same:  $50,000 of the gain would be taxable out of a total gain 
of $300,000. 

The new law only covers those situations where the period when the 
property was a rental or vacation home falls before it becomes your primary 
residence.  It does not cover situations where it was your residence first, 
and then became a rental property – this was done so that homeowners 
who were forced to rent their former residence while they tried to sell it 
would not be penalized. 

As time goes on, we’ll have lots of questions about this new law that will 
have to be answered by court cases or IRS rulings (such as what happens 
if you build a house on a piece of bare land that you’ve owned for years?), 
but my advice is that if you are planning to move into your current rental or 
vacation property at some point in the future, you should do so as soon 
possible. 

2.3 INDUSTRY 

2.3.1 PROFESSION 

2.3.1.1 EMPLOYEE OR INDEPENDENT CONTRACTOR? 

by Bob Hunt for Realty Times, February 14, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Most real estate brokers and sales agents who work for a brokerage firm 
are classified as independent contractors.  And rightly so.  They are paid – 
via commission splits – on the basis of the results of their work, not on the 
time or manner of their work.  They are expected to operate within the 
bounds of the law and, if they are REALTOR®s, the REALTOR® Code of 
Ethics.  But, for the most part, the manner in which they conduct their 
business is up to them. 

(This is not necessarily so.  A brokerage could operate with an employer-
employee relationship.  Indeed, there are some who do.) 

Generally, there is little reason to question the independent contractor 
status of real estate sales agents.  Sure, there may be questions now and 
then about mandatory office meetings, “floor time,” or dress codes; but, on 
the whole, brokerage operations satisfy the various tests that may be 
imposed by agencies such as the I.R.S., the Department of Labor, and their 
state counterparts. 

It is not so clear, however, that the same thing can be said regarding the 
people who work for real estate sales people. 

Over the years it has become commonplace for real estate agents to take 
on assistants.  Agents may pay assistants to do all manner of things.  
Some may want assistants to engage in activities that require a real estate 
license, such as holding an open house, and discussing price and terms 
with prospective buyers who come to it.  Others may employ assistants to 
do more mundane tasks such as bookkeeping, writing and placing ads, or 
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sticking little flags into lawns on the 4th of July.  In many cases, assistants 
may perform both some tasks that require a license and some that don’t. 

Often, agents who hire assistants will classify them as independent 
contractors.  This may be attractive to both parties.  It avoids all sorts of 
paperwork, much of which is payroll related.  The assistant doesn’t have 
withholding taken out of his or her check; and the agent avoids paying into 
such things as workers’ compensation, unemployment insurance, or Social 
Security.  A win-win, right?  Not in the eyes of the California Legislature. 

In October of 2011 the California Governor approved SB 459 (Corbett), a 
bill which would “prohibit willful misclassification, as defined, of individuals 
as independent contractors.”  The bill became effective January 1, 2012. 

Now, everyone already knew that you weren’t supposed to willfully 
misclassify those who you paid as independent contractors.  But the 
provisions of SB 459 gave some teeth to that admonition.  The bill provides 
for penalties of $5,000 – $15,000 for each violation, and up to $25,000 for 
those who have engaged in a pattern or practice of willful misclassification. 

Proponents of the bill pointed to two distinct areas of concern:  (1) 
employees who are misclassified lose a variety of benefits and protections 
such as minimum wage, overtime, workers’ compensation, and 
unemployment insurance; (2) the State of California is estimated to have 
lost in the neighborhood of seven billion dollars in tax revenues over the 
years as a result of misclassifications. 

The State of California is not the only government entity concerned about 
this.  The U.S. Department of Labor has signed agreements with Colorado, 
Connecticut, Hawaii, Illinois, Maryland, Massachusetts, Minnesota, 
Missouri, Montana, Utah, and Washington to work together to target 
employers who are guilty of misclassification.  Why?  The U.S. Government 
Accountability Office conducted a study that found “employee 
misclassification cost the United States Government $2.72 billion in 
revenue from Social Security, unemployment, and income taxes in 2006 
alone.” 

To be sure, real estate agents who hire assistants, marketers, coordinators, 
schedulers, etc. and call them independent contractors are not the biggest 
fish the Department of Labor and State agencies have to fry.  But it’s a net 
you wouldn’t want to get caught up in.  Sales agents and brokers who are 
hiring staff and assistants would do well to review their employment 
classifications.  One thing to remember for sure: just because your 
assistant is a licensee doesn’t mean that he or she is an independent 
contractor. 

Personal Story:  Some years ago I had a consulting business.  I employed 
ten people as independent contractors.  One day my CPA informed me that 
I risked incurring huge fines from the IRS for misclassifying my workers as 
independent contractors when they were, by the IRS tests, actually 
employees.  I made the conversion but it proved ruinous. 
The direct costs are pointed out in this article:  I had to make employer 
contributions to social security, workman’s comp, and unemployment 
insurance.  To be competitive in the job market, I was later compelled to 
offer a group health insurance plan. 
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But what this article did not make any reference to are the indirect costs 
associated with employees.  For example, I had to train two employees to 
administer payroll (I used ADP); one to back up the other.  I had to enforce 
oversight procedures to prevent embezzlement and to ensure that the 
payroll was always timely and correct.  I had to write job descriptions for my 
employees and classify each as exempt or non-exempt.  I had to establish 
a system of performance reviews and keep notes on employee 
performance.  I had to learn and enforce all the labor laws. 
More problems followed.  Two employees took me to the Labor 
Commissioner claiming I had incorrectly designated them as “exempt” 
employees and, that I therefore owed them backpay for accumulated 
overtime at time-and-half wages.  The Labor Commissioner agreed with the 
two employees. 
My most valuable and senior employee was a Canadian citizen.  Since he 
too became an employee, I had to hire an immigration attorney to obtain for 
him an H1B work permit.  This was expensive and provoked the unwanted 
attention of the IRS who commanded me to their offices to answers 
questions about his visa.  Since I didn’t understand their questions, I had to 
hire my CPA to research the matter and represent me at the hearing. 
By far the worst of all the indirect costs was when a disgruntled employee 
who I had let go for incompetence sued me and my corporation for wrongful 
termination (and seven other related counts) – a suit that actually went to 
trial after six months of discovery. 

2.3.1.2 AGENTS HAVE A CENTRAL ROLE TO PLAY, WITH THAT COMES 
RESPONSIBILITY 

by Bob Hunt for Realty Times, March 6, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
It wasn’t too many years ago that a lot of very smart people were predicting 
that real estate professionals, like dinosaurs, sloths, and saber-tooth tigers 
before them, were about to become extinct.  It was not that they were going 
to be replaced by someone else – persons or a profession that would fulfill 
a perhaps similar, but slightly different, function – but rather that they just 
wouldn’t be needed at all. 

People thought this for two reasons:  (1)  The Internet was (and still is) 
making information available about almost everything to almost everybody 
at any time of the day or night.  (2)  The primary – if not sole – purpose of 
real estate professionals was to provide information about the market.  
Hence, the smart people thought people would no longer need real estate 
agents because they could easily obtain the relevant information 
themselves. 

As an example, the demise of travel agents was often cited.  They, too, 
were predicted to be practically eliminated as a result of the Internet.  And, 
certainly, things have looked that way.  (To be sure, other factors have 
been at work too.)  In 1997 there were approximately 44,000 travel 
agencies in the U.S.  In 2011, the number was roughly 20,000. 

Curiously, though, despite all the pundits had to say, the membership in 
NAR® has actually increased, substantially, during the same period of time.  
Yes, it has dropped from its peak during the bubble years, but still it is 

http://jobsearch.about.com/od/jobsearchglossary/g/exemptemployee.htm
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noteworthy that in 1997 NAR® membership was 716,078, and in 2011 it 
was 1,009,940. 

California’s RE Licensee 
Population Across Time  
(source ). 
In 2008 there were almost as 
many active real estate licensees 
in California as there are people 
in the state of Wyoming (568K).  
Since the peak, there has been a 
loss in the licensee population 
equal to the number of people 
that live in Charleston, South 
Carolina (122K). 
 

 

A couple of things explain the differences:  (1)  Much – though not all – of a 
travel agent’s inventory was fungible, which is pretty much to say, 
interchangeable.  Non-stop coach tickets from Los Angeles to Dallas are 
pretty much the same, regardless of airline, with the exception of time and 
price.  When people can get the latter information themselves, they don’t 
need an intermediary.  (2)  That is not so true of real estate.  The closest 
thing to fungibility might be model matches in the same development; but, 
as we all know, two Plan B’s in the Happy Homes Tract can differ in value 
by many thousands of dollars. 

Another, undoubtedly more important difference, is that a real estate 
transaction – unlike the purchase of an airplane ticket – involves a variety 
of dimensions or levels.  The negotiation between buyer and seller is just 
the beginning.  To name just a few, there are also considerations involving 
such things as taxes, title, physical and pest inspections, insurance, 
settlement agents, warranty provisions, and the date of occupancy. 

The real estate professional is not the person who attends to all these 
things, but he or she is the one at the center – coordinating them and 
making sure they fall into place. 

The real estate agent has a central role to play in the transaction; but with 
that role also come responsibility.  It is twofold. 

One aspect of the responsibility is competence.  There’s a lot of stuff the 
professional needs to know in order to properly orchestrate a transaction 
closing.  They can never know enough.  A wise person once said:  “We 
have two things to give to our clients – our time and our knowledge.  And 
we are running out of time.” 

The other aspect of an agent’s responsibility is a commitment to ethics.  
With so many moving parts in a transaction, myriad opportunities exist for a 
central player to take advantage of a principal – to place the agent’s 
interest above that of the client.  This is where true professionalism comes 
into play:  when the competence and character of an agent combine to 
deliver service that is both reliable and trustworthy. 

That sort of performance is not about to be disintermediated or replaced by 
an automated exchange. 

http://www.dre.ca.gov/files/pdf/forums/Oct_2012_DRE_Forum.pdf
http://www.dre.ca.gov/files/pdf/forums/Oct_2012_DRE_Forum.pdf
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Another big advantage to using a real estate agent, is that should the 
agent’s client suffer damages as a result of his agent’s incompetence, 
professional error, or failure to perform his fiduciary duties; the client may 
sue his agent to recover his losses. 

2.3.1.3 NEW CA LAW ALLOWS GREATER RESPONSIBILITY FOR BRANCH 
MANAGERS 

by Bob Hunt for Realty Times, July 10, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Effective July 1st, 2012, California brokers of large and/or multi-office real 
estate firms can, if they choose, take steps that will enable them to rest and 
breathe more easily.  Now, as a result of last year’s SB 510, it is possible 
for a broker to appoint a real estate licensee as a branch office or division 
manager who will (1) take and have responsibility for the oversight and 
supervision of day-to-day operations in the branch or division real estate 
office and (2) be subject to potential sanctions and discipline from the DRE 
for failure to properly supervise the activities of licensees. 

Until now, while brokers could and did appoint branch managers, those 
managers were not subject to DRE discipline in the event that they failed to 
properly supervise the licensees at their office(s).  Now, a branch manager 
may find a greater incentive to ensure that licensee activity is being 
conducted properly. 

The DRE believes this new law will result in better supervision and more 
accountability to the public.  In a recent advisory the department wrote, “If 
there is an appointment and supervisorial delegation under the new law, 
there are license disciplinary consequences to the branch manager.  
Therefore, in a brokerage with multiple divisions or branch offices, an 
appointment of branch managers under the new law will arguably better 
enable the Broker to ‘manage the branch managers’ while allowing the 
branch managers to ‘manage the line level sales agents’ who report to him 
or her at the branches or division offices.” 

The particulars of the new law are to be found in BPC §10164 and 10165.  
Some of the more relevant points are as follows: 

 A broker does not have to appoint branch managers under the 
terms of this law.  It is optional. 

 If an appointment under the terms of the law is made, it must be in 
writing and the DRE must be notified (on a specified form ) at the 
time the appointment is made and when/if it is terminated. 

Bar Order:  A directive from a 
court to prevent an act or compel 
an act. 

 A real estate licensee cannot qualify to be a branch manager if he or 
she (a) holds a restricted license; (b) is or has been subject to a bar 
order ; or (c) is a salesperson with less than two years of full-time 
real estate experience within five years preceding the appointment. 

 If an appointment of a branch manager is intended to be within the 
terms of the new law, the branch manager must agree to accept the 
delegated responsibility in a written contract. 
 

http://www.dre.ca.gov/files/pdf/forms/re242.pdf
http://www.dre.ca.gov/files/pdf/forms/re242.pdf
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Even if a branch manager is appointed under the terms of the new law, the 
broker is still not entirely off the hook.  He still has ultimate responsibility 
and, if called for, could be disciplined for a failure to supervise. 

CAR® has developed a contract form (Form OMA ) that may be used to 
appoint a branch manager within the terms of the new law.  There is no 
statutory contract form.  The CAR® form is one that is developed for use by 
those who are members of REALTOR® associations.  For example, it 
includes a stipulation that the manager has not been previously disciplined 
by a local association of REALTOR®s. 

There are other aspects to the CAR® form that go beyond the requirements 
of the law.  It assumes that the manager will be an employee.  It includes 
various employee-related provisions.  Salary options are included.  Also, it 
calls for the manager’s stipulation that not only does he/she not have a 
restricted license but also that there has been no previous restriction or 
suspension. 

As noted above, when a branch manager, subject to the provisions of BPC 
§§10164 and 10165, has been either appointed or dismissed, the DRE is to 
be notified on a specified form.  That form is RE 242  and can be found on 
the DRE web site. 

It can be expected that if branch managers are now appointed under the 
new law’s provisions – with increased liabilities – they will want additional 
compensation for that.  That issue was not covered by SB 510. 

Note:  In response to numerous questions about this new law, the DRE 
issued an advisory.  Some of the questions asked of the DRE about this 
new law and their answers are given below: 

Does a Broker have to appoint a branch manager as allowed under § 
10164 of the Code?  
No.  Such an appointment is entirely optional under the new law. 

May a Broker appoint a branch manager as he or she has done 
historically and not be bound by the terms of the new law?  
Yes. 

The Broker continues to have the authority to appoint a branch manager 
under DRE Regulations 2724 and 2725.  However, if there is not an 
appointment and delegation under the new law, the Broker is solely liable 
for failure to supervise all licensed activities conducted by the brokerage. 

Thus, the Broker must establish policies, rules, procedures, and systems 
that establish how the Broker will personally review, oversee, inspect and 
manage all licensed activities of the brokerage. 

So now we have two types of Branch Managers but without any convenient 
term to distinguish them:  1) branch-managers-who-are-subject -to-DRE-
discipline-for-their-failure-to supervise-their-sales-associates and 2) branch-
managers-who-are-not-subject-to-DRE-discipline-for-their-failure-to 
supervise-their-sales-associates. 

http://www.car.org/media/pdf/legal/standard-forms/638513/
http://www.dre.ca.gov/files/pdf/forms/re242.pdf
http://www.dre.ca.gov/files/pdf/LicenseeAdvisory_SB510_OfficeManagers.pdf
http://www.car.org/media/pdf/legal/standard-forms/638513/
http://www.dre.ca.gov/files/pdf/forms/re242.pdf
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If a Broker does appoint a branch manager, and the appointment is 
made in writing, will the appointment be subject to §§ 10164 and 
10165 of the Code?  
It depends on the mutual intent and understanding of the broker and the 
appointed branch manager.  A branch manager’s appointment will only fall 
under the provisions of the newly enacted Code sections if both the Broker 
and branch manager agree. 

In order to make the appointment subject to the new Code sections, the 
appointment must be in writing, the branch manager must agree to accept 
the delegated responsibility in a written contract, and the DRE needs to be 
notified on an approved form.  Please see the discussion of “Upcoming 
Licensing Changes” in the Summer 2012 Real Estate Bulletin . 

While the new law requires a written contract (and though there was and is 
no such requirement under the DRE Regulations), it is arguably a prudent 
practice to use a written agreement for any appointment of a branch 
manager, whether under the new law or not. 

If a branch manager is appointed subject to the provisions of §§ 10164 
and 10165 of the Code, may the DRE impose discipline on the branch 
manager’s real estate license for the failure to properly supervise? 
Yes. 

Conversely, if a branch manager is not appointed pursuant to the new law, 
he or she would not be subject to DRE discipline for failure to supervise, 
and the Broker would remain exclusively liable for the supervision of all 
licensed activities conducted by the brokerage operation. 

If a branch manager is appointed subject to the provisions of §§ 10164 
and 10165, may the DRE still impose discipline on the Broker’s real 
estate license for the activity or activities of salespersons or broker-
associates that the branch manager was supposed to supervise?  
Yes. 

The Broker is not relieved of his or her ultimate responsibility to supervise 
all licensed activities conducted under the Broker’s name by appointing a 
branch manager under sections 10164 and 10165 of the Code. 

However, in assessing whether the Broker’s license should be disciplined, 
the DRE will consider whether the Broker has established adequate 
policies, rules, procedures, and systems to review, oversee, supervise, 
inspect and manage licensed activities for a brokerage of the size, 
geographic reach and scope of licensed activities of the Broker. 

The appointment of a branch manager subject to §§ 10164 and 10165 is a 
relevant factor the DRE will consider in evaluating the sufficiency of the 
Broker’s policies, rules, procedures and systems, and it can help to diffuse 
the Broker’s responsibilities. 

Since the Broker continues to have the responsibility to perform 
adequate supervision of the licensees working under him or her, why 
is the new law beneficial?  
The new law is intended and expected to result in better supervision and 
more accountability to the public. 

http://www.dre.ca.gov/files/pdf/reb/rebsummer_12.pdf
http://www.dre.ca.gov/files/pdf/reb/rebsummer_12.pdf
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If there is an appointment and supervisorial delegation under the new law, 
there are license disciplinary consequences to the branch manager.  
Therefore, in a brokerage with multiple divisions or branch offices, an 
appointment of branch managers under the new law will arguably better 
enable the Broker to “manage the branch managers” while allowing the 
branch managers to “manage the line level sales agents” who report to him 
or her at the branches or division offices. 

2.3.1.4 WHO ASPIRES TO BE A RENTER? 

by Bob Hunt for Realty Times, March 22, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
YouTube:  Rally Highlights 

“No one aspires to be a renter,” proclaimed the speaker at last week’s 
“Rally to Protect the American Dream,” a gathering of more than 13,000 
REALTOR®s at the Washington Monument.  Gerardo Ascencio, President of 
the National Association of Hispanic Real Estate Professionals, went on to 
tell of his immigrant parents who brought him to America, and who worked 
two jobs (each) so that they could move to nicer neighborhoods and a more 
comfortable home.  He recounted that owning a home came late in life for 
his parents, later than had actually been possible.  They didn’t buy as early 
as they could have, because they didn’t understand how the whole process 
worked.  (Example: his father thought that when you finally finished paying 
the mortgage, then the bank got the home back.). 

Ascencio was speaking to REALTOR®s, reminding them of the important 
work that they do day in and day out:  helping people and showing them 
how they, too, can come to realize a part of the American Dream.  The 
rally, May 17, was the culmination of last week’s legislative advocacy 
efforts, during which literally thousands of REALTOR®s walked the halls of 
Congress, keeping long-standing appointments with their representatives.  
They were there to urge support for a variety of measures designed to 
strengthen the still-fragile housing market and to provide a stable financing 
system that will ensure access to credit for the millions of “echo boomers” 
who will be the entry-level buyers of the coming years. 

Again and again REALTOR®s expressed their concerns that the pendulum of 
reform has swung too far. 

No one argues that reform has not been needed.  Everyone agrees that 
loose credit standards and irresponsible – not to mention illegal – lending 
practices led to a devastating crisis in the housing market, one whose 
effects continue on today.  No one disagrees that thousands of people 
bought homes – many of them first homes – for which, financially, they 
were not remotely qualified.  Corrections were certainly needed. 

http://www.youtube.com/watch?v=Z0_B1vZLobo
http://www.youtube.com/watch?v=Z0_B1vZLobo
http://www.youtube.com/watch?v=Z0_B1vZLobo
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Source 

But now we are seeing the effects of over-correction.  
According to Gallup, the homeownership rate has dropped to 
62% , the lowest in a decade.  Moreover, the number of 
first-time homebuyers has dropped precipitously, from 50% in 
2010 to 37% in 2011.  FHA’s tightened regulations have 
disqualified a significant amount of the inventory normally 
available to first-time and low-end buyers.  Moreover, 
conventional lending standards have tightened beyond 
reason.  Federal Reserve Governor, Elizabeth Duke, told the 
REALTOR®s that only half of lenders will lend to those who are 
on the low end of Fannie or Freddie eligibility, even if they 
have a 20% down payment.  This, too, impacts entry-level 
buyers the most. 

 

NAR® is officially opposed to 
FHFA’s pilot program to unload its 
REO inventory through a bulk-
sale program.  They argue that 
the program would put a large 
inventory of housing into the 
hands of a small number of 
investors putting individual buyers 
and sellers at a disadvantage. 

Added to all that, it has been noted, the FHFA bulk-sale “REO to rental” 
program has the effect of removing a significant portion of the inventory that 
would have been available to low-end and entry-level buyers  

Nobody has said “conspiracy,” but the overall effect of these diverse trends 
points to a housing market much more conducive to renting than to buying.  
And too few in government seem to be upset about that.  When confronted 
with complaints about the REO bulk-sale program, Mark Stegman, 
Counselor to the Secretary of the Treasury for Housing, told the REALTOR®s 
that there is nothing wrong with being a renter. 

And, of course, no one said there was anything wrong with it.  It just isn’t 
what people aspire to.  It isn’t part of the dream. 

One of the more interesting speakers to address the REALTOR®s last week 
was Democrat strategist and pollster Celinda Lake.  Ms. Lake observed 
that “Voters see homeownership as fundamental to the American Dream,” 
and they see that dream disappearing.  59% said that they think the next 
generation will be worse off.  And what about the housing crisis?  74% say 
that home ownership is worth the risks.  Even 63% of those whose homes 
were underwater agreed with that.  68% of those who do not currently own 
a home, want to. 

With Congressional approval ratings hovering around 14%, Ms. Lake 
observed that the sentiment for home ownership far outweighs that for 
Congress.  She encouraged the REALTOR®s to take their pro-ownership 
message to the Hill.  They did.  Enthusiastically. 

http://www.gallup.com/poll/154124/u.s.-homeownership-hits-decade-low.aspx
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2.3.2 GOVERNMENT POLICY 

2.3.2.1 WHY HAS THE MORTGAGE MODIFICATION PROGRAM FIZZLED? 

by Dr. Jack Guttentag (“The Mortgage Professor”) November 28, 2011 
for www.MtgProfessor.com.  Used With Permission. 
“Who or what is responsible for the failure of the Government’s mortgage 
modification program to make a sizeable dent in the volume of 
foreclosures?” 

Many factors are involved in this complicated story, but in my view, there 
are two major factors. 

The Deserving Borrower Mindset 
From the beginning, the operating premise of the Government’s 
modification program has been that only deserving borrowers should be 
helped.  The programs require that borrowers {not} be suffering from 
financial hardship and that their mortgage payment {not exceed} 31% of 
their income.  Balance reductions as a modification tool are discouraged or 
prohibited because they constitute a permanent benefit that can’t be 
retracted when the borrower is no longer suffering hardship.  And 
borrowers who don’t occupy their homes as their permanent residence are 
ineligible because they are investors looking for profit.  Never mind that 
they are also major purchases of foreclosed homes. 

The Government is not always so discriminating in who they help.  When it 
rescued AIG from impending failure, for example, it also protected major 
wall-street firms who were creditors of AIG from the losses they would have 
incurred had AIG been allowed to default – losses these creditors richly 
deserved. 

This difference in treatment between Wall Street and Main Street reflected 
the difference in the challenge faced by policy-makers.  In the AIG case, 
they confronted a potential financial crisis that had to be dealt with 
immediately to avoid a catastrophe.  Even if it were possible to design a 
plan that would have imposed losses on AIG’s major creditors while 
preventing a contagious loss of confidence generally, which is not at all 
clear, there wasn’t time to do it.  The Government couldn’t avoid benefitting 
the undeserving creditors of AIG. 

Foreclosures, in contrast, have been viewed as a major problem, but not a 
crisis.  Time was available for planning and deliberation, and out of that 
process emerged the rules designed to prevent undeserving borrowers 
from benefitting.  This had the effect of disqualifying many borrowers, which 
was the purpose.  But it also made the programs more complex to 
administer, aggravating dysfunction in the mortgage servicing industry, 
which resulted in many deserving borrowers not being helped. 

Had the foreclosure problem been viewed as a crisis, the remedies 
fashioned would have been much simpler, implementation would have 
been much faster, and many undeserving borrowers would have benefited. 
But more deserving borrowers would have benefited as well, and the total 
impact could have been large enough to do the job. 

http://www.mtgprofessor.com/
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Causes of Servicing Dysfunction 
The firms servicing mortgages have been unable to cope with the 
enormous volume of modification requests that they have received.  The 
results are well known to the borrowers and their advisors who have tried to 
get their loans modified.  Borrowers have faced endless delays, an inability 
to reach the employee with whom they had their previous contact, 
conflicting stories from different employees who have been involved with 
their case, lost documents that don’t get reported back to the borrower, and 
on and on.  The service is less terrible now than two years ago, but still 
terrible. 

Servicer dysfunction in connection with modifications has its roots in the 
prior history of the industry.  The evolution of the industry was implicitly 
based on the assumption that the financial crisis, and the ensuing decline in 
home prices and rise in foreclosures, could not happen. 

Separation of Servicing and Ownership:  At one time, mortgages were 
serviced by the firm that owned them, but today a very large proportion is 
serviced by firms under contract with the owner.  This separation permitted 
servicing firms to reduce servicing costs by increasing volume, but it made 
Government efforts to increase modifications more difficult because there 
were two parties involved instead of one.  In general, under their contracts 
with owners, servicers are barred from taking any action that is not in the 
financial interest of the owners. 

In attempting to encourage modifications, the Government has necessarily 
dealt with servicers, but has had to take account of the servicers’ 
obligations to owners.  This led the Government to develop a net present 
value (NPV) rule which servicers apply to every modification.  If the 
application of the rule indicates that the mortgage will have a higher NPV to 
the owner with modification than without it, the servicer’s obligation to the 
owner is met.  But the NPV rule is a complex step in an already complex 
process.  Furthermore, because the NPV is calculated by the servicer and 
uses some servicer-specific information, there is no way for borrowers to 
know in advance if they will qualify for a modification. 

Rationalization of Servicing:  The development of mortgage servicing as 
a separate line of business was accompanied by process changes 
designed to enhance efficiency.  In general, this involved automating 
everything that could be automated and simplifying functions that could not 
be automated so that they could be performed by relatively unskilled (and 
lower-paid) employees. 

But modifications require a higher level of skills, which few servicer 
employees had.  Of equal importance, servicers did not have the systems 
they needed – for handling and routing in-bound calls and faxes, for 
tracking files, for compiling and recording documents received from 
borrowers, for allocating responsibilities among staff, and so on. 

In effect, servicers were on the beach with no protection when the 
modification tsunami hit them. 
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2.3.2.2 NAR® MEETING MARKED BY A SENSE OF URGENCY 

by Bob Hunt for Realty Times, May 24, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

NAR® is the largest trade 
association and one of the most 
powerful lobbying groups in North 
America (source). 

Each year in May NAR® holds its mid-year meetings in Washington, D.C.  
The purpose is twofold.  One is to do the internal business of the 
association (MLS policies, Professional Standards, Budget & Finance, etc.).  
The other purpose – of equal, if not greater, importance – is to send 
organized groups of members from around the country to lobby their 
respective elected representatives on issues of importance to real estate. 

It is a disciplined effort.  Members are not there to discuss particular local 
issues, nor are they there to press personal views about such things as 
social issues or foreign policy.  They are there to talk about issues related 
to the real estate business, home ownership, land use, and property rights.  
NAR®’s large and well-regarded legislative staff provides briefings on the 
issues and sends members to Capitol Hill armed with thorough background 
papers and neatly summarized talking points. 

There is never a shortage of issues.  Some are recurring (the battle to keep 
banks out of the real estate brokerage business went on for years); others 
may loom large in a particular session and then fade from the scene. 

This year’s agenda covered a range of issues:  from the National Flood 
Insurance Program to short sales to Freddie and Fannie.  But, a subset of 
those issues engendered a particular sense of urgency – stronger than any 
I have seen in more than 20 years of attending these meetings. 

The concern is this:  there are currently a number of bills and proposals 
working through Congress that – while individually distinct and apparently 
unrelated – taken together could have cumulative negative effects on home 
ownership in the United States.  Within this group are four areas of 
concern: 

As September 2012, the MID 
looks to be safe (source). 1. Preserving homeownership tax benefits:  While no current legislative 

proposal takes aim at the Mortgage Interest Deductions (MID), the 
subject is certainly on the table.  It was put there by the President’s 
“Deficit Commission” in December.  REALTOR®s are urging their 
representatives to sign on to House Resolution 25 – that the current 
deductions available not be further restricted – but this is no longer 
the motherhood and apple pie issue that it once was.  While it is not 
likely that the mortgage interest deduction is just going to go away in 
this session, there is considerable sentiment that it may be altered.  
MIDs for second homes would seem to be in special jeopardy. 

 
 
 
As of 09/2012, no bill to reform 
the GSEs has been passed.  The 
political pressure to reform Fannie 
and Freddie has diminished since 
this article was written owing to 
the fact that the GSEs have been 
producing profits and because all 
major reforms are on hold until 

2. The Secondary Mortgage Market:  More than nine different bills to 
“reform” Fannie and Freddie (collectively known as “GSEs,” for 
“Government Sponsored Enterprises”) have been introduced .  
Those with the most traction seem to be the ones that would reform 
the GSEs by shutting them down, with no replacement offered.  A 
NAR® talking point bulletin puts it this way, “Currently, estimates of 
GSE loan volume range as high as two-thirds of mortgage loans.  
Elimination of the GSEs, without a visible replacement for their 
secondary mortgage mission, will mean severely restricted 

http://en.wikipedia.org/wiki/National_Association_of_Realtors
http://articles.marketwatch.com/2012-09-18/finance/33904468_1_mortgage-interest-deduction-mortgage-interest-deduction-tax-plan
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after the November elections 
(source). 

mortgage capital and higher costs for qualified, creditworthy 
borrowers.  The reduction in mortgage liquidity will exacerbate 
downward pressure on home prices ultimately reducing the home 
values for existing home owners.” 

 
 
 
On September 30, 2011, 
Congress restored the FHA loan 
limit of $725,750 for two years 
which is also the current loan limit 
for both Fannie and Freddie. 

3. Reduction in loan limits:  Current loan limits for the GSEs and FHA 
are set to expire September 30 {2011}.  Bills have been introduced 
that would further reduce the GSE limits to the FHA limit of $417,000 

.  This could have a devastating effect on some of those markets 
hardest hit by the financial crisis.  (High loan limits didn’t cause the 
mortgage mess; irresponsible underwriting did.)  Moreover, this 
doesn’t affect just a few high-priced areas.  A NAR® talking point 
bulletin points out, “Reverting to the statutory limits will reduce limits 
in 619 counties and 41 states and the District of Columbia.  The 
average decline in loan limits will be more than $58,000.” 

As of September 2012, the 
Consumer Financial Protection 
Bureau is still working on the 
regulation concerning QRMs as 
mandated by the 2010 Dodd-
Frank Act (source). 
 

4. Proposed regulations regarding Qualified Residential Mortgages:  
Under the Dodd-Frank act , banks have to retain 5% risk of 
mortgages they sell, except in the case of a Qualified Residential 
Mortgage (QRM).  Obviously , then, a non-QRM will be more 
costly for the consumer.  But the bill only defined QRMs in broad 
terms.  The details are left to regulators.  According to a Senate 
letter authored by Senators Landrieu, Hagan, and Isakson, “The 
proposed regulation goes beyond the intent and language of the 
statute by imposing unnecessarily tight down payment restrictions.  
These restrictions unduly narrow the QRM definition and would 
necessarily increase consumer costs and reduce access to 
affordable credit.”  Those restrictions include a minimum down 
payment of 20%, plus high credit scores and qualifying ratios.  They 
ignore the risk-mitigation effects of PMI.  Should these regulations 
come into effect, they will eliminate a significant portion of potential 
home buyers. 

 

The pendulum swings.  In the first decade of this century, the pendulum 
swung so far in one direction that it achieved a highest-ever home 
ownership rate in the United States.  Unfortunately, that came at the cost of 
an unsupervised mortgage market that went awry.  Subsequent 
foreclosures have sent the home ownership rate back down.  Now the 
pendulum is swinging the other way.  And that’s OK, as long as it doesn’t 
swing so far back as to make homeownership out of reach for millions of 
capable and responsible citizens trying to fulfill the dream. 

Here is a more complete explanation for why REALTOR®s are concerned 
about the definition of QRM. 
When a bank sells a mortgage loan, it takes a profit and uses the proceeds 
to make more mortgage loans.  But for each mortgage the bank does not 
sell; that is, which it retains on its books, it must set aside a “capital 
reserve” to provide for a potential loss in the event the borrower defaults.  
The purpose of the capital reserve is to reduce the risk that the loss will 
cause the bank to default.  Regulators impose a capital reserve 
requirement on banks since the government insures the bank’s deposits in 
the event the bank defaults.  The higher the capital reserve the more costly 
it is to the bank since the reserve does not produce interest for the bank 
and it loses purchasing power from inflation. 

http://www.washingtonpost.com/opinions/keeping-fannie-and-freddie-in-the-black/2012/08/23/445981ca-e886-11e1-a3d2-2a05679928ef_story.html
http://online.wsj.com/article/SB10001424052702304821304577438731546729176.html
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The Dodd-Frank bill requires banks to retain 5% of the “unqualified” 
mortgages they generate.  The bill uses the term “Qualified Residential 
Mortgages” or “QRMs” to distinguish “qualified” from “unqualified” 
mortgages.  The distinction is important to the banks because the fewer the 
QRMs the more unqualified mortgages the bank will be required to retain.  
The regulations that define QRM have not been written but preliminary 
definitions suggest a mortgage with 20% down and a 760 FICO score.  
REALTOR®s fear this definition will unnecessarily reduce the numbers of 
potential homebuyers by making it more difficult to find financing. 

2.3.2.3 LANDMARK CONSUMER PROTECTION LAW HEAVY WITH STRONG 
MORTGAGE RULES 

by Broderick Perkins for Realty Times, September 23, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
President Obama recently signed the landmark H.R. 4173:  Restoring 
American Financial Stability (RAFS) Act of 2010 {aka, “Dodd-Frank”} which, 
in part, eliminates many of the lax mortgage lending practices that sparked 
the financial meltdown. 

The Consumer Financial 
Protection Bureau went into effect 
July 21, 2011. 
 
 
As of September 2012, many of 
the regulatory rules to affect 
mortgage financing have not 
been finalized (source). 
As of September 2012, the 
hotline is up and running (source). 

Among its provisions, the far-reaching new law creates a new Federal 
Reserve-based watchdog, the Consumer Financial Protection Bureau 
(CFPB)  to ensure consumers get clear, accurate information necessary 
to shop for mortgages, credit cards, and other financial products.  It also 
protects consumers from hidden fees, predatory terms, and deception. 

It’s not clear when all the provisions will roll out , but an overwhelming 
majority of consumers demanded the protections. 

Often called Wall Street Reform, the RAFS Act has many provisions for 
those who live on Main Street, including a national consumer complaint 
hotline  so consumers will have, for the first time, a single, toll-free 
number to report problems with financial products and services; a new 
Office of Financial Literacy; and a new HUD Office of Housing Counseling 
to boost homeownership and rental housing counseling. 

 
Richard Cordray was appointed 
by President Obama in January 
2012 
 
In particular, community banks 
are exempted.  Community 
banks, be definition, have fewer 

The bureau will be lead by an independent director appointed by President 
Obama and confirmed by the Senate, who will be able to autonomously 
write rules for consumer protections governing all financial institutions, 
banks and non-banks, offering consumer financial services or products. 

On January 2012, President Obama made a recess appointment of Richard 
Cordray  to head the Bureau thus thwarting Senate republicans who 
opposed Cordray’s appointment (source). 

The new director will oversee the enforcement of federal laws intended to 
ensure the fair, equitable, and nondiscriminatory access to credit for 
individuals and communities. 

The new law governs banks and credit unions with assets of over $10 billion 
and all mortgage-related businesses (lenders, servicers, mortgage brokers, 
and foreclosure scam operators), payday lenders, and student lenders as 
well as other non-bank financial companies, including debt collectors and 
consumer reporting agencies.  Banks and credit unions with assets of $10 
billion  or less will be examined for consumer complaints by the 

http://financialservices.house.gov/singlepages.aspx?NewsID=3&RBID=775
http://financialservices.house.gov/singlepages.aspx?NewsID=3&RBID=775
http://www.mortgagenewsdaily.com/09062012_lending_regulations.asp
http://www.nytimes.com/2012/09/09/realestate/mortgages-complaints-against-lenders.html?_r=0
http://www.whitehouse.gov/blog/2010/07/21/president-obama-signs-wall-street-reform-no-easy-task
http://www.examiner.com/x-12378-Consumer-News-Examiner~y2010m5d28-Consumers-want-financial-protection-agency
http://www.erate.com/consumers-financial-protection-agency.htm
http://www.whitehouse.gov/wallstreetreform
http://www.examiner.com/x-1303-Real-Estate-News-Examiner~topic35516-counseling
http://www.usatoday.com/money/economy/2010-07-22-warren22_ST_N.htm
http://en.wikipedia.org/wiki/Richard_Cordray#Consumer_Financial_Protection_Bureau_.282012-present.29
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than one billion in assets. appropriate regulator. 

Among it’s provisions, the RAFS Act includes help for homeowners and 
home buyers, including: 

Yield spread premiums are fees 
paid by the lender to a mortgage 
broker for delivery of a loan that 
carries an interest rate higher 
than the borrower needs to pay. 

 Prohibiting unfair lending.  It prohibits “yield spread premiums”  
and other financial incentives that encourage lenders to steer 
borrowers to more costly loans and pre-payment penalties that 
trapped so many borrowers in unaffordable loans. 

 Establishing penalties for irresponsible lending.  Lenders and 
mortgage brokers who don’t comply with new standards will be held 
accountable by consumers for as much as three years of interest 
payments and damages plus attorney’s fees.  The law also protects 
borrowers against foreclosure for violations of these standards. 

 Expanding consumer protections for high-cost mortgages.  The 
new law expands the protections available under federal rules on 
high-cost loans by lowering the interest rate and the points and fee 
triggers that define high cost loans.  Also, lenders must disclose the 
maximum a consumer could pay on a variable rate mortgage with a 
warning that payments will vary based on interest rate changes. 

 Requiring lenders to ensure borrowers’ ability to repay.  The act 
establishes a simple federal standard for all home loans:  institutions 
must ensure that borrowers can repay the loans they are sold. 

 Requiring additional mortgage disclosures.  Lenders must 
disclose the maximum a consumer could pay on a variable rate 
mortgage with a warning that payments will vary based on interest 
rate changes. 

 Emergency mortgage relief.  Based on a successful Pennsylvania 
program, the new law provides $1 billion for bridge loans to qualified 
unemployed homeowners with reasonable prospects for 
reemployment to help cover mortgage payments until they are 
reemployed. 

 Foreclosure legal assistance.  The law authorizes a HUD-
administered program for making grants to provide foreclosure legal 
assistance to low- and moderate-income homeowners and tenants 
related to homeownership preservation, home foreclosure 
prevention, and tenancy associated with home foreclosure. 

Current law allows consumers to 
obtain a free credit report but not 
the score. 

 Free credit scores.  Consumers will get free access to their credit 
score if their score negatively affects them in a financial transaction 
or a hiring decision. 

2.3.3 DEMOGRAPHICS 

2.3.3.1 ECONOMY BRINGS GENERATIONS TOGETHER UNDER ONE ROOF  

by Phoebe Chongchua for Realty Times, April 20, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

http://financialservices.house.gov/FinancialSvcsDemMedia/file/key_issues/Financial_Regulatory_Reform/comprehensive_summary_FinalV5.pdf
http://www.erate.com/yield_spread_premium.htm
http://www.examiner.com/x-1303-Real-Estate-News-Examiner~topic30021-foreclosures
http://www.erate.com/credit-score-myths.htm
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After college some people say they’ll never have another roommate but 
tough economic times are making people consider multi-generational 
housing.  In fact, the latest figures report that 4.4 million U.S. homes had 
three generations or more living in the same home in 2010, according to 
the Census Bureau. 

Three generations living in one home is becoming so popular that builders 
are designing for this target market.  Toll Brothers is replacing some of its 
family rooms with floor plans that include a guest suite complete with a 
kitchenette (perfect for grandma.)  This type of design used to be only a 
custom option but is now becoming much more mainstream. 

Other home builders are redesigning one of the two-car garages to create 
extra space inside the home so that the floor plan can accommodate a 
guest room. 

 
(Source) 

According to the U.S. Census Bureau, “doubled-up 
households” have grown tremendously (10.7%) from 
19.7 million households in 2007 to 21.8 million 
households by the spring of 2011   {tremendous?}.  
Doubled-up households include an extra, non-student, 
adult who isn’t a partner or spouse but lives in the 
house. 

These households include many adult children who are 
now living with their parents due to being unable to find 
work.  The Census Bureau reports a 25% jump in the 
number of 25- to 34-year olds living with their parents 
from 2001 to 2007. 

I’ve written about this change in living arrangements in previous columns, 
but it’s becoming so prevalent that it’s worth taking a look at what makes 
the living conditions work.  There are now more books than ever popping 
up that provide tips and guidelines to a successful multi-generational living 
arrangement. 

However, those who have done it advise others to give the idea good long 
consideration and to have many conversations with those who are planning 
to move in together.  Sometimes these living situations are a matter of 
necessity and there isn’t much time to “think things over,” but if it’s not 
urgent, the experienced say, make a list of the pros and cons and weigh 
everything carefully. 

Sometimes when different generations live together, it can be a blessing 
and save money in many ways such as the grandparents may be able to 
help with small children and ultimately save on child-care costs for the 
working adult children. 

This, though, can be tricky.  Just like an older teenage child might not want 
to babysit the younger ones, some grandparents aren’t interested in 
spending their golden years raising even their own grandchildren. 

The lesson is this type of living arrangement can’t leave anything to chance 
or assumption.  Don’t assume that family members will take on certain 
roles.  Have conversations about the challenges, benefits, needs, and even 
when and where each family member will get space and time alone. 

http://blogs.census.gov/2011/09/13/households-doubling-up/
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While there are many things to consider, the good news is that there are 
more homes that are either newly built or remodeled with the multi-
generational family living arrangement in mind.  That means your house-
hunting can be tailored to your specific needs and you may not need to 
make as many, or even any modifications to fit your needs. 

2.3.3.2 HOMEBUYER SURVEY CONTAINS VALUABLE INFORMATION FOR 
AGENTS AND SELLERS 

by Bob Hunt for Realty Times, May 29, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
One of the most useful research projects of NAR® is the annual survey of 
homebuyers and sellers. The 2011 version (Profile of Home Buyers and 
Sellers 2011 ) became available in May of this year.  The information is 
based on answers to a questionnaire mailed to a random sample of 80,099 
consumers who purchased a home between July 2010 and June 2011. 
(Names and addresses were provided by Experian, a company that 
maintains an extensive database of recent homebuyers that is derived from 
county records.)  There was a 7.3% response rate. 

In 2011, first-time homebuyers constituted 37% of the market.  That is the 
lowest in five years, and a big drop from 50% in 2010 and 47% in 2009.  
The drop in first-time homebuyers was accompanied, not surprisingly, by 
an increase in the median age of homebuyers:  from 39 years of age in 
2010 to 45 in 2011.  This statistical evidence gives support to the wide-
spread REALTOR® concern, reported here just last week, that overly-tight 
lending standards along with severe property restrictions by FHA are 
having the effect of keeping younger and entry-level buyers out of the 
market. 

Certainly the most useful information for sellers and their agents is to be 
found in the section on the home search process.  While the survey results 
are not significantly different from those of recent years, the trends 
continue.  For example, this year 75% of buyers said that they used the 
Internet frequently during the search process, about the same as 74% last 
year.  In 2003 that number was 42%. 

35% of buyers went to the Internet as the first step in the home search 
process.  21% contacted a real estate agent first, and 8% began by driving 
through neighborhoods looking for homes for sale. 

Buyers use multiple sources of information in the process of looking for a 
home.  Far and away the most used sources are the Internet (88%) and 
real estate agents (87%).  What is the third most used information source?  
Yard signs (55%). 

Multiple Listing Service (MLS) websites were the primary source of 
information for buyers who used the Internet in their search process.  56% 
of those buyers went to MLS sites.  Of course, many went to a variety of 
different sites.  45% used Realtor®.com, 40% went to real estate company 
websites, and 46% went to sites hosted by individual agents.  Aggregators 
such as Zillow, Homegain, and Yahoo were visited by 38% of buyers. 

Despite all the hoopla about using social networking sites such as 
Facebook and Twitter, only 2% of buyers used them as a source of 

http://www.realtor.org/sites/default/files/home-buyers-and-sellers-highlights-2011.pdf
http://www.realtor.org/sites/default/files/home-buyers-and-sellers-highlights-2011.pdf
http://www.realtor.org/sites/default/files/home-buyers-and-sellers-highlights-2011.pdf
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information about available properties; and only 1% used video hosting 
sites such as YouTube. 

While there are a lot of intriguing data about the sources of information 
used by prospective homebuyers, certainly the most relevant has to do 
with where they actually found the home that they ultimately 
purchased.  This year, for the first time, the information source that was 
highest in that category (40%) was the Internet.  In previous years it had 
been a real estate agent. 

Agents are a very close second at 35%.  The differences in a decade are 
fascinating.  In 2001, 48% of buyers learned about their home through a 
real estate agent, and only 8% found their home on the Internet.  The times 
they have changed. 

Some things, though, remain persistently the same – or close to it.  In 2001, 
a yard sign was the third most likely source of information leading to the 
home that was purchased (15%).  And this year?  It is still the third leading 
source at 11%, the same as last year.  Print media may not be dead, but it 
has shrunk to insignificance in this arena.  In 2001, 7% of homebuyers 
found the home they ultimately purchased through a newspaper ad; in 
2011, as in 2010, it was less than 2%.  Fewer than 1% found their home 
through a home book or magazine.  

The 2011Profile of Home Buyers and Sellers  shows what works.  It is a 
valuable resource. 

2.3.3.3 MULTIGENERATIONAL HOUSEHOLDS GO BACK TO THE FUTURE 

by Broderick Perkins for Realty Times, April 1, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
First Lady with the First Granny 

The nation’s First Family mirrors a growing housing trend in America. 

Marian Robinson {aka, “First Granny”} lives with her daughter, Michelle 
Obama; her granddaughters, Malia and Sasha; and her son-in-law, 
President Barack Obama. 

The primary reason other families triple up is often an economic one that 
doesn’t impact the First Family but the White House home is an example of 
why multigenerational living isn’t only about hard times. 

“To have grandma and grandpa living with their grandkids, getting to know 
them better, bonding and caring for each other is a an experience they 
would not have had living separately,” said Diann Patton, the Coldwell 
Banker’s real estate consumer specialist. 

Over the past year, more than one in three Coldwell Banker real estate 
professionals surveyed said they’ve noted an increase in home buyers 
looking to create a multigenerational household. 

A multigenerational household typically is one in which there are more than 
two generations, say grandparents, parents and children, including adult 
children, but it can also include aunts, uncles, cousins and other family 
members. 

A US Census’s report says there were nearly 5.5 million multigenerational 
households in America last year.  In households with parents and their kids, 
nearly two million households also included both grandparents; another 2.8 

http://www.realtor.org/sites/default/files/home-buyers-and-sellers-highlights-2011.pdf
http://www.realtor.org/sites/default/files/home-buyers-and-sellers-highlights-2011.pdf
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million included a grandmother; and another 655,000 included a 
grandfather. 

Gardena, CA-based geriatric care manager, Dr. Marion Somers, Ph.D. says 
having an older person in the house helps keep the family roots firmly 
grounded. 

Multigenerational households are a way, in the oral tradition, to learn about 
ancestors and family history and to reincorporate old, long lost family 
traditions. 

For many ethnicities, multigenerational living is simply a cultural way of life. 

“Multigenerational homes are certainly wonderful for older and younger 
Americans on an emotional level, but aside from this, it may be a necessity.  
As our population ages and lives longer than ever before, we’re beginning 
to turn to our children and other family members for financial, physical and 
emotional help as we age,” Dr. Somers said. 

Affordability:  Indeed, topping the list of why families are huddling more 
generations under one roof is a financial decision. 

39% of Coldwell Banker agents cited financial reasons as the trend’s 
driving force.  Sharing the mortgage and having adult children paying rent 
makes housing more affordable. 

According to a survey of Coldwell Banker agents, the principal reason cited 
by buyers of multi-generational housing is to share housing expenses 
among several adult children. 

“The current economic climate has certainly contributed to the increased 
demand for multigenerational housing.  Not only are we seeing parents with 
dwindling retirement accounts move in with their children, we’re also seeing 
children move in with their parents,” said Kurt Gleeson, vice president of 
sales for RealEstate.com. 

Likewise, sharing other household costs – insurance, property taxes, 
upkeep, groceries, etc. – helps keep a roof over head. 

“My mom was a single mother.  My sisters and I lived downstairs and my 
grandparents lived upstairs,” said Kim DiBenedetto, a real estate agent with 
Coldwell Banker Del Monte Realty-Junipero in Carmel. 

“It’s good for children because they have grandparents around, as well as 
the savings on property taxes, utilities, and other shared expenses.  If you 
are pooling resources you can get something larger and nicer, also” she 
added. 

Health care:  Among Coldwell Banker agents approached about 
multigenerational living, 29% said health care was a reason.  The bottom 
line, again, is saving on the cost of assisted living or other health care 
facilities, but there’s also the psychological benefit of not shipping older 
relatives off to some strange place. 

“The current economy just reinforces the fact that nursing homes, assisted 
living facilities, and other care facilities may no longer be financially-viable 
options.  We’re only going to continue to see more of this trend,” said Dr. 
Somers. 

http://www.realestate.com/
http://www.kimnegotiateshomes.com/
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Family bonding:  Family bonding was another prominent reason 
for multigenerational housing being on the rise, according to 
Coldwell Banker agents surveyed.  Grandparents, as well as aunts, 
uncles and cousins under the same roof creates a stronger 
connection, a close-knit family. 

“I think this is one of the unexpected surprises that come with 
multigenerational living,” said Patton. 

2.3.3.4 HOUSING AFFECTED BY DEMOGRAPHIC TRENDS 

by Phoebe Chongchua for Realty Times, February 5, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
The Urban Land Institute predicts there will be two major changes 
beginning in this new decade in our country that will affect the housing 
market. 

The first is that home appreciation will slow.  The report predicts annual 
appreciation of 1 to 2%.  The second change is that the record-high U.S. 
homeownership rate will decline from 69 to 62% . 

In September 2012, the “real” homeownership rate, adjusted for 
foreclosures and serious delinquencies, stood at 62.1% in the second 
quarter of 2012 – a rate last seen in 1965. (source). 

 
Aging Baby Boomers 

Four other demographic trends are likely to have an impact as well.  Aging 
baby boomers  {aging?! Even the Millennials are aging}, those 55 to 64 
years old, will keep working, and, some may stay put in their current 
suburban homes until the values recover.  And, just as I wrote about last 
week, those in this group who do move will look for comfortable, easy 
homes (first-floor master bedroom), but the report indicates they’ll look for 
mixed-age living environments that cater to active lifestyles. 

The second major demographic trend could impact the second-home 
market.  Those between the ages of 46 to 54 years old, according to the 
report, are in their prime earning years; however, they lack home equity 
and may not be able to afford second homes (unlike the older baby 
boomers). 

 
Generation Y; aka, “Aging 
Millenials,” “Echo Boomers.” 

There are approximately 68-million people that make up Generation Y  
{20 to 35 years old}.  This group is even larger than the baby boomers.  But 
the report indicates this group is less interested in homeownership.  The 
author of the report, John K. McIlwain, wrote, “They will be renters by 
necessity or choice for years ahead.”  Not surprisingly, this tech-savvy 
group places high value on communities – real and virtual – where 
information and ideas can be shared. 

This generation likes walkable, close-in communities.  They’re not seeking 
to escape to the outer edges of town, unless they can’t afford anything 
nearby.  Another big draw – “net zero” homes – green and powered 
exclusively by alternative energy. 

http://www.businessweek.com/articles/2012-08-29/real-homeownership-rate-at-nearly-50-year-low
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Multi-Generation Home. 

The fourth major demographic trend involves immigrants.  This group is 
often attracted to multi-generational housing  in areas that have a strong 
sense of community.  So, larger homes are preferred, if affordable. 

Overall, the lasting stability of the U.S. housing market, according to 
McIlwain, will depend most on the structure and revitalization of the private 
home mortgage finance system. 

“Re-establishing a robust private mortgage market will require both strong 
market fundamentals and a reformed mortgage securitization structure that 
eliminates past abuses,” McIlwain said.  Bye-bye suburbia, study says.  
Well, not completely.  But the study does indicate that several factors are 
escalating the popularity of urbanization:  two-person household growth 
(including those households without children), fewer baby boomers moving 
to the suburbs, Gen Y opting/forced to rent rather than own, and public 
policies that encourage compact development. 

However, the author of the study says that urban infill development can’t 
accommodate all the housing demand from the demographic groups.  
McIlwain cautions that suburban development “must adapt or it will be 
obsolete.”  A new era is blossoming, “The suburban century is over.  This is 
the urban century.” 

2.3.4 ECONOMY 

2.3.4.1 FEDS RELEASE QE3 TO KEEP MORTGAGE RATES DOWN 
by Ed Ferrara Published: September 19, 2012 

by Ed Ferrara for Realty Times, September 19, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Last Thursday, the Feds announced their latest plan to aid economic 
growth and the stagnant unemployment rate.  While the economy has been 
in the midst of a moderate recovery, unemployment has been stubbornly 
high and has become a “grave concern” to the Feds and consumers as 
well.  By implementing QE3, the Feds will be purchasing mortgage backed 
securities which will, in effect, continue to keep mortgage rates down.  By 
doing so, it is hoped that more consumers will purchase homes, spend 
money, and get the economy moving. 

This action, if it works according to plan, could also increase the need for 
workers in the housing industry which could ultimately lead to lower 
unemployment.  With QE3, low mortgage rates can possibly last for several 
years, but that will depend on the state of the economy.  
FreeRateUpdate.com’s survey of wholesale and direct lenders shows that 
mortgage rates remained steady this past week with 30 year fixed 
mortgage rates at 3.375%, 15 year fixed mortgage rates at 2.750%, and 5/1 
adjustable mortgage rates at 2.125%. 

 
 
 
HARP is designed to assist 
under-water borrowers.  
Homeowners with an LTV of 80% 
have, by definition, 20% equity in 

These are the lowest mortgage rates available with 0.7 to 1% origination fee 
for borrowers who have good credit.  Full documentation and verification is 
necessary for home purchase loans and traditional mortgage refinances.  
For borrowers who have loans that were sold to Fannie or Freddie prior to 
June 1, 2009, the non-traditional refinance, HARP, is available and does not 

http://www.freerateupdate.com/mortgage-refinance/
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there homes. require the need of an appraisal.  While HARP does not have loan to value 
caps, it does have a minimum LTV of 80% at this time . 

 
 
Homeowners can check to see if 
their loan is owned by Fannie 
here or Freddie here.  Both sites 
also give homeowners 
instructions about how to apply 
for a HARP refinance. 

Lawmakers are in the process of trying to make HARP available to 
everyone, regardless of loan to value.  Guidelines for HARP often differ 
from lender to lender depending on their individual overlays and restrictions.  
For this reason, eligible borrowers should continue to seek a HARP 
approval even after being denied by a lender.  More information about 
HARP can be obtained by submitting the online inquiry  which does not 
require a social security number. 

FHA mortgage business has been booming with both home purchase loans 
and streamline refinances.  FHA 30 year fixed mortgage rates are at 
3.125%, FHA 15 year fixed mortgage rates are at 2.625%, and FHA 5/1 
adjustable mortgage rates are at 2.625%.  First time home buyers are 
making FHA loans more popular than ever because of the low down 
payment requirements and easier credit qualifying when compared to 
conforming mortgages.  FHA loans can also be combined with housing 
grants or loans that are offered through local or state housing initiatives. 

It is well known that FHA closing costs (APR) are high because of various 
FHA fees and the upfront mortgage insurance premium but these costs are 
usually added to the loan amount or covered through seller concessions.  
The FHA streamline refinance with no cash out is the popular FHA product 
that does not require any documentation or an appraisal but borrowers 
must have a history of on time mortgage payments with FHA. 

This streamline now has reduced upfront and annual mortgage insurance 
premiums for loans that were endorsed prior to June 1, 2009.  According to 
government data, lenders refinanced 42% more FHA streamline refinances 
in July than the month earlier as homeowners take advantage of these 
reduced fees and low FHA mortgage rates through this quick and easy 
process.  For more information about FHA mortgage products, the online 
form is available for submission and will return a response almost instantly. 

Jumbo mortgage rates have remained steady with jumbo 30 year fixed 
mortgage rates at 4.125%, jumbo 15 year fixed mortgage rates at 3.125% 
and jumbo 5/1 adjustable mortgage rates at 2.250%.  With a history of 
excellent credit, borrowers can obtain these lowest jumbo mortgage rates 
with 0.7 to 1% origination fee.  Jumbo mortgage guidelines are generally 
stricter than conforming mortgages and require proof of substantial assets 
that are required for the larger down payments and additional months of 
reserves. 

Documentation requirements are usually the same as what is required with 
conforming mortgages.  The jumbo mortgage market has been on the 
increase as high end property sales have become popular.  More lenders 
have begun to enter this market which, while it may be risky, is also very 
profitable.  As competition increases, jumbo mortgage borrowers may find 
that guidelines may become somewhat flexible as lenders compete for 
business. 

https://www.knowyouroptions.com/loanlookup
https://ww3.freddiemac.com/corporate/
http://www.freerateupdate.com/harp-refinance/
http://www.freerateupdate.com/fha-loans/
http://www.freerateupdate.com/jumbo-mortgages/
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QE3 calls for the Fed to purchase 40 billion dollars of MBS bonds each 
month until the economy improves.  As of October 2012, banks can borrow 
from the Fed at a rate of 0.1% and use these funds to provide mortgage 
financing.  The banks may then sell these loans for a quick profit to the 
secondary markets.  The secondary mortgage markets then package the 
loans into MBS bonds which they may then sell to the Fed (and others).  
This is a sweet deal for the banks (and homeowners).  And where does the 
Fed get the funds to purchase the loans?  They just print the money!  Small 
wonder the Fed is profitable. 

2.3.4.2 THE FED ON FIXING THE HOUSING MARKET 

by Dr. Jack Guttentag (“The Mortgage Professor”) February 18, 2012 
for www.MtgProfessor.com.  Used With Permission. 

 
Chairman Ben Bernanke 

In an important break from prior practice, Chairman Bernanke early in 
January delivered a staff document to both houses of Congress that called 
for important changes in housing policy.  The major theme was that 
“continued weakness in the housing market poses a significant barrier to a 
more vigorous economic recovery,” and “there is scope for policymakers to 
take action…” 

Backdrop: the Reduced Effectiveness of Monetary Policy 
Before the financial crisis, the housing sector was a major part of the 
mechanism through which monetary policy impacted the economy.  
Monetary easing during recessions stimulated refinancing, home buying, 
and new home construction as a counter-force to weaknesses elsewhere in 
the economy.  But not this time. 

While the Fed has reduced mortgage rates to the lowest levels ever, the 
impact has been weakened by tighter mortgage lending terms and eligibility 
requirements, an erosion of homeowner equity due to home price declines, 
a drastic rise in defaults and foreclosures, and an enormous inventory of 
existing homes for sale with many being distress sales.  The spark of 
monetary easing has fallen on wet grass. 

The Fed document is an excellent summary of the problems now afflicting 
the housing sector.  Its discussion of potential remedies, however, is spotty. 

Short-Run Versus Long-Run Remedies 
The Fed does not distinguish remedies that could be implemented quickly 
enough to impact the current economic weakness and remedies that would 
take too long, however useful they might be from a long-run perspective. 
For example, the proposal for additional pricing reductions by Fannie and 
Freddie under the HARP program could be implemented very quickly, but 
creating a badly-needed national on-line mortgage registry would take 
years if not decades. 

Shift More REO Properties to the Rental Market 
REO properties are those acquired through foreclosures or deeds-in-lieu of 
foreclosure.  Their subsequent sale, often at distress prices, places 
downward pressure on home prices generally and retards recovery.  Since 
the rental market has been strong, partly because homeowners who lost 

http://www.mtgprofessor.com/
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their homes to foreclosure are now renters, it would be helpful if ways could 
be found to shift more REO properties to the rental market. 

Discussion of various ways to accomplish this objective comprises a major 
part – and the strongest part – of the Fed document.  Since about half of 
the REO inventory is held by Fannie, Freddie, and FHA; these agencies 
and FHFA, the regulator of Fannie and Freddie, must be involved in the 
effort.  An inter-agency group is working on this problem now. 

Ease Lending Standards 
The Fed shares the consensus view of informed observers that housing 
recovery has been hampered by excessively restrictive lending standards 
set by Fannie and Freddie.  In meeting their conservatorship obligation to 
“preserve assets,” the agencies are not giving sufficient weight to the 
impact of their actions on total housing demand and, thence, on home 
prices and foreclosures.  Their excessively tight standards could result in 
fewer assets to preserve rather than more.  Beyond this, the Fed’s analysis 
is superficial and incomplete. 

Lenders Are More Restrictive Than the Agencies:  Fed data show that 
while Fannie and Freddie purchase loans with borrower credit scores as 
low as 620, most lenders have minimums of 640 or 660.  The Fed attributes 
this to a fear of high servicing costs on loans to chronically delinquent 
borrowers and/or to a fear that the agency will require them to buy loans 
back if they don’t perform.  But this doesn’t explain why lenders don’t 
compensate for low credit scores with higher down payment requirements, 
higher payment reserves, or lower maximum debt ratios. 

 
 
 
GAO:  The Government 
Accountability Office  is the audit, 
evaluation, and investigative arm 
of the United States Congress. 

There no longer seems to be any underwriter discretion in connection with 
conforming loans, but the reasons are not clear.  My surmise is that it is 
connected to the complex contracts that govern the relationships between 
the agencies and the lenders that sell to them.  Political inhibitions may be 
the reason the Fed did not explore this topic, but it would be a good project 
for the GAO . 

Income Documentation Requirements:  One of the most damaging and 
unfair parts of the mortgage stringency is the extreme rigidity of the 
requirements for documenting income.  Borrowers with credit scores near 
800 and down payments above 20% are being turned down because they 
are self-employed and can’t document adequate income.  I looked in vain 
for any comment by the Fed on this insanity. 
Private Mortgage Insurers Are Also More Restrictive:  The agencies 
require that loans with less than 20% down payment or equity carry 
mortgage insurance and the insurers have their own requirements that 
have grown increasingly stiff.  I just checked the eligibility requirements of 
one carrier on a 90% loan (10% down) and found a minimum credit score 
of 660.  That means that a 90% loan with a score of 620, which is 
acceptable to Fannie and Freddie, would be rejected by this insurer.  The 
Fed ignores the role of PMIs. 
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2.3.4.3 DIVORCE RATE DECLINES ALONGSIDE HOME PRICES 

by Carla Hill for Realty Times, July 15, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 

A recent study published by the American Economic Review (AER) has 
shown a surprising correlation between the current housing dip and divorce 
rates across the nation. 

The findings indicate that the state of our economy may have further 
reaching social affects than many would assume.  Home price declines 
could be positively affecting marital stability. 

The AER study reports, “Our findings suggest that house prices have a 
significant effect on divorce {rates}.”  Divorce rates have declined over the 
past few years.  The U.S. Census Bureau reported in 1996 that 50% of all 
marriages ended in divorce.  Figures from 2009 showed a 46% divorce rate.

TIME Magazine weighed in on the study findings, saying, “Study after study 
has looked at the impact of the recession on everything from obesity to 
fashion ... a number of reports all year which, collectively, seem to indicate 
that the recession has made for estranged bedfellows of couples who 
would get divorced if it wasn’t for the decline in their home’s value.  Almost 
40% of couples who were considering a divorce or separation before the 
recession began said they put aside their plans to split, according to The 
Great Recession and Marriage, a survey conducted by the University of 
Virginia’s National Marriage Project.” 

The AER used advanced mathematical formulas to account for variations in 
educational backgrounds and wealth levels and found that as home prices 
fall, divorce rates fall with them.  What is causing this trend?  The AER 
says, “When house prices rise, equity gains experienced by owners 
facilitate making down payments on separate homes and so could increase 
divorce probabilities.”  Basically, when jobs are easy to attain, credit readily 
accessible, and homes priced for selling, couples can afford to move on. 

Conversely, when jobs are scarce, credit difficult to procure, and home 
prices on the decline, people become loss resistant.  They don’t want to 
face the loss of a home in addition to the loss of a spouse.  “The decision to 
divorce – which is often made simultaneously with the decision to sell one’s 
home – could be strongly declining in losses even if it varies little due to 
gains,” reports the AER.  This is especially true for the thousands of 
homeowners who are currently underwater on their mortgages. 

Housing prices have declined steadily in all regions of the former-boom 
markets, such as Arizona and Florida, have seen double digit declines in 
home prices. 

Add to this the high cost of most divorce proceedings and one reason 
becomes clear as to why couples have sidelined their splitting-up plans. 

The AER suggests that these factors be taken into consideration when 
advancing new housing policy changes.  “Given the high level of current 
interest in policy to shore up housing markets, it is worth better 
understanding the broader consequences of such policy.” 

The unemployment rate has edged back up in recent weeks.  Home prices 
continue to decline and a continuous stream of foreclosures is expected for 

http://www.aeaweb.org/aer/index.php
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the foreseeable future.  Will these trends continue to keep couples 
together?  Recent evidence from the AER study points to this possibility. 

Not only does a loss of equity inhibit the divorce rate, it also increases the 
unemployment rate since underwater homeowners are reluctant to sell and 
move to a region offering better employment prospects. 

2.3.5 TECHNOLOGY 

2.3.5.1 THE BEST APPS IN REAL ESTATE JUST GOT EVEN BETTER 

by Realtor.com for Realty Times, March 1, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
 

The app described here is also available for the Android and iPad. 
The Official REALTOR®.com suite of mobile apps are the real estate apps 
that serious consumers rely on.  Unlike other apps, consumers know they 
can trust the information they get from REALTOR®.com because it’s real-
data in real-time; we pull listings with direct feeds from over 933 MLSs, and 
keep our data fresh with updates to most listings every 15 minutes.  We 
don’t play games with consumers by over-inflating inventory levels, and we 
certainly don’t muddy the waters with “value estimates” placed on actual 
homes for sale {a slight on Zillow.com}. 

And we’ve got some exciting news. 

So tuck in your napkins and take a juicy bite out of that golden delicious, 
because we’re releasing a pretty sweet upgrade to the Official 
REALTOR®.com app for Apple iOS devices. 

Here’s what’s new: 

Redesigned Home Screen. 

 
Home Page on iPhone 

Consumers already love using REALTOR®com apps, so we decided to make 
it official with a serious upgrade to our home screen.  We made the 
interface more intuitive with an all-new tiled layout and helped consumers 
get to what they want faster with one-touch search. 

All New Search Options 
We’ve got the best data, and now we’ve got even better search tools.  Our 
upgrade delivers all of the search features you know and love while giving 
you brand-new tools you can use to dive even deeper into a search.  Want 
to see foreclosures?  No problem.  Price reductions?  We’ve got you 
covered.  Recent sales?  Done deal.  Now, consumers can really immerse 
themselves in a market, so when they contact you to make a move, they’ll 
have the information they need to do it. 
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We’re pretty excited about these upgrades, and all of this new functionality 
has been designed to give consumers a more fulfilling search experience 
while giving agents the ability to respond to inquiries quickly. 

I downloaded both the REALTOR®.com and the Zillow app onto my iPhone 
and both worked great. 

2.3.5.2 GOOD AND NOT-SO-GOOD THINGS ABOUT ELECTRONIC 
SIGNATURES 

by Bob Hunt for Realty Times, February 15, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Although it is still a ways from being standard procedure, the use of 
electronic signatures in real estate transactions has become increasingly 
common.  There is a lot to like.  Signatures can be obtained quickly.  Not 
needing to go through multiple faxing, document copies are clear and 
legible.  Document storage and retrieval is a snap.  And the reduction in 
paper usage is good for the planet! 

Not only that, but electronic signatures are legal, and in most contexts have 
the full effect of “wet signatures.”  Almost every state {including California} 
has adopted the 1999 provisions of UETA (the Uniform Electronic 
Transactions Act), and there is also the federal E-Sign (the Electronic 
Signatures in Global and National Commerce Act).  The most relevant 
provisions are to be found in section 7 of UETA: 

 A record or signature may not be denied legal effect or 
enforceability solely because it is in electronic form. 

 A contract may not be denied legal effect or enforceability 
solely because an electronic record was used in its 
formation. 

 If a law requires a record to be in writing, an electronic 
record satisfies the law. 

 If a law requires a signature, an electronic signature satisfies 
the law. 
 

As always, “some exceptions apply.”  They vary from state to state.  In 
California, for example, electronic signatures can’t be used for many 
landlord-tenant documents, for seller-financing disclosures, or for purchase 
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agreements when the seller is in default.  Moreover, there are individuals 
and institutions who will not accept electronic signatures.  Good luck trying 
to invoke the provisions of UETA or E-sign when your lender says they 
won’t accept a purchase contract with electronic signatures. 

Yes, it is true that there are ways around the security features built in by the 
various providers of electronic signature software.  One spouse could give 
the other his/her codes and passwords.  Etc.  A moderately clever agent 
could figure out how to rig the system and create documents purportedly 
electronically signed by the principals.  So?  It isn’t foolproof.  But there’s a 
lot more security around electronic signature protocols than there ever was 
– or will be – to prevent forgeries of wet signatures. 

There are other concerns as well.  Some of these were expressed at a 
recent gathering of real estate attorneys, held in conjunction with the 
meetings of Directors of CAR®.  Two items in particular were the subject of 
attention. 

One had to do with the authorization of principals for using electronic 
signatures in the transaction.  The governing laws do not provide a 
particular protocol for this.  Parties must provide consent, but no method for 
doing so is specified.  Under both UETA and E-Sign, “consent may be 
obtained in writing, orally, or determined from the surrounding 
circumstances, including the parties’ conduct.” 

To be sure, the providers of electronic signature software may include a 
procedure for obtaining consent.  And we are all familiar with these – the 
“click through” method.  Probably everyone who reads this has given 
electronic consent in a similar manner.  You know; when you click “I agree” 
to a terms-of-use statement that may be 2500 words or more.  How many 
people have read any of those all the way through? 

Secondly, and curiously, attorneys worried that the practice of obtaining 
electronic signatures on electronically-transmitted documents results in 
even further diminishment of “face time” between agents and their clients.  
This was not just a bit of nostalgia, though there was some of that.  It was 
mostly about the lack of explanation.  At the CAR® meetings, attorneys 
spoke of files that contain copies of emails that implicitly say something like 
this:  “Here is the eight-page, single-spaced purchase contract.  Please 
follow the instructions for affixing your electronic signatures and initials.  If 
you have any questions, don’t hesitate to ask.” 

It can be bad enough, to be sure, when agents are face-to-face with 
principals and those principals feel pressure to hurry up and sign 
documents.  But the electronic mode of communication may make it even 
easier, some of the attorneys feared, to make plausible the defense that, “I 
didn’t understand, and they didn’t explain, all those things they told me to 
sign.” 

It’s nothing new that agents sometimes do not go over with their clients the 
complex documents that require signatures.  But the at-a-distance 
electronic mode of communication exacerbates the problem.  It is 
something to be concerned about. 
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2.3.5.3 BECOMES MAINSTREAM 

by Carla Hill for Realty Times, May 18, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Green building and remodeling broke into mainstream culture in the past 
decade leading to a changing home landscape across the nation. 

As this landscape changes, trends are changing as well.  So, just what are 
the trends to be on the lookout for in green housing? 

Earth Advantage Institute, a free standing nonprofit organization acting as 
the Northwest’s premier green building program, has identified ten trends 
that you’ll see in 2010. 

The first of these is the smart grid and connecting home.  This 
terminology means, simply, that energy usage now has some 
accountability.  “The development of custom and web-based display panels 
that show real-time home energy use and even real-time energy use 
broken out by individual appliance, will go a long way towards helping 
change homeowners’ energy behavior and drive energy conservation,” 
says Earth Advantage. 

Energy Labeling:  A grade which 
rates an appliance’s use of 
energy. 

Next on the list is energy labeling .  This is a great way for builders and 
homebuyers alike to compare green versus standard.  This great tool helps 
everyone involved know how to get to most “bang for their buck.” 

Using this software together with 
location and meteorological data, 
architects can design homes to 
make them more efficient in their 
use of energy (details via 
YouTube).  

Have you heard of BIM software?  It’s another great green trend on the rise 
in 2010.  And while you may not be seeing its use on small scales, for those 
larger residential and commercial projects it could be just the ticket to 
savings.  The process includes making and managing building data through 
the use of 3D, real-time modeling software.  Increased productivity and 
efficiency are just two of the effects . 

Number four on their list is the “buy-in to green by financial community.”  
This means that lenders are wising up about the facts on green 
homeowners.  According to Earth Advantage, “Lenders and insurers are 
realizing that green home owners are more responsible, place higher value 
on maintenance, and are less likely to default due to lower operating costs 
of homes and office buildings.” 

 
McMansion; aka, “Frankenhouse,”
“Starter Castle,” “Garage Mahall,” 
and “Hummer House.” 

Another great green trend that comes not a moment too soon is the end of 
McMansions , and the rightsizing of homes.  Homeowners have found 
over the last few years that bigger is not always better.  Beside the 
increased cost of construction, energy costs can be extremely high for large 
square footage homes. 

USA Today reported just last year that new homes, after doubling in size 
since 1960, are shrinking.  Reporter Wendy Koch wrote, “Last year [2008], 
for the first time in at least ten years, the average square footage of single-
family homes under construction fell dramatically, from 2,629 in the second 
quarter to 2,343 in the fourth quarter, Census data show.”  [The following 
article, written two years later (2012), reports that new homes are getting 
larger!] 

The spread of eco-districts.  In definitive terms, eco-districts are “an 
integrated and resilient district or neighborhood that is resource efficient; 

http://www.earthadvantage.org/
http://www.youtube.com/watch?v=j-USXU7Ge5E
http://www.youtube.com/watch?v=j-USXU7Ge5E
http://www.usatoday.com/life/lifestyle/home/2009-03-16-small-homes_N.htm
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captures, manages, and reuses a majority of energy, water, and waste on 
site; is home to a range of transportation options; provides a rich diversity 
of habitat and open space; and enhances community engagement and 
well-being.”  (Portland Sustainability Institute)  Be on the lookout for more of 
these great areas in your neighborhood and town. 

Water conservation is on the minds of many as summer heats up.  And 
because of this, there have been great strides made, to increase the 
efficiency of the big water users in our homes.  Appliances that are Energy 
Star rated can use a fraction of the water of older models.  Low flush toilets 
and high efficiency showerheads add to the water savings.  The 
showerheads alone can save 750 gallons of water each month. 

Carbon calculation is number eight on the Earth Advantage list.  They 
report, “With buildings contributing roughly half the carbon emissions in the 
environment, the progressive elements in the building industry are looking 
at ways to document, measure, and reduce greenhouse gas creation in 
building materials and processes.”  Did you know you can calculate and 
counter-balance your own carbon footprint.  Visit such sites as The Nature 
Conservancy to find out how. 

Home geothermal systems are 
practical in cold climates where 
there is a big difference between 
air and ground temperatures. 

Net zero buildings are another trend.  This means a building produces 
more energy than it uses.  This is done through the use of geothermal , 
wind, and solar forms of energy, which are produced at the building’s 
location. 

And finally, sustainable building education.  The more builders that know 
about and are committed to green building, the more the trend will spread 
and have greater effect.  NAHB chairman, Bob Jones, reports, “Our 
members are leading the way in sustainable design and construction and 
helping to drive the market toward greener, more efficient home building.” 

For example, more than 5,200 builders, remodelers and other industry 
professionals – including Jones – have achieved the Certified Green 
Professional educational designation.  It is NAHB’s fastest growing 
professional designation and demand for advanced education and 
professional credentials is strong. 

2.3.6 BUILDING TRENDS 

2.3.6.1 THE CHANGING LANDSCAPE OF SINGLE-FAMILY HOMES 

by Carla Hill for Realty Times, March 28, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
As household spending and income adapt to meet the needs of today’s 
economic conditions, new single-family homes have followed suit.  In a 
surprise divergence from recent trends, homes seem to be on a growth 
spurt again. 

According to the latest Census Bureau data, new homes being built in the 
first half of 2011 were following this surprising trend.  {The Bureau} found 
that in comparison to 2010 the average size of homes grew along with the 
number of four+ bedroom homes. 

http://www.pdxinstitute.org/
https://support.nature.org/site/Donation2?df_id=4361&4361.donation=form1
https://support.nature.org/site/Donation2?df_id=4361&4361.donation=form1
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This data is surprising considering that many potential homebuyers have 
been sidelined by high unemployment and weak economic growth.  Fed 
Chairman Ben Bernanke spoke recently about the slow economic recovery 
at the 2012 National Association of Homebuilders International Builders’ 
Show in Orlando, Florida. 

He noted that “although some progress has been made in reversing the 
losses in jobs and income sustained during the recession, the pace of 
expansion has been frustratingly slow and the unemployment rate remains 
very high by historical standards.  The state of the housing sector has been 
a key impediment to a faster recovery.” 

Does this Census Bureau data mean we are on the road back to 
McMansions?  The NAHB is asking the same questions,  “These facts lead 
to an interesting question:  How can the average home be getting bigger, 
more expensive, and have more amenities when the housing market 
remains weak and the overall economy is yet to see a robust recovery?” 

They key difference in these early 2011 findings is who is building homes 
as well as the number of new housing starts.  There were only 429,000 new 
housing starts in the first half of last year. 

Because of recent crackdown on mortgage lending, many would-be buyers 
of new homes are instead waiting on the sidelines.  Today’s buyers need 
excellent credit as well as at least 20% to put down.  This has changed the 
pool of buyers and these buyers are building bigger. 

Other key findings of the study were as follows: 

 Average size rose to 2,522 square feet, up 6% from 2,381 square 
feet in 2010. 

 The share with four or more bedrooms rose to 42%, up from 36% in 
2010. 

 The share with three full bathrooms or more jumped to 28%, up 
from 23% in 2010. 

 The share with a finished basement jumped to 30%, up from 25% in 
2010 (basement counts towards total square footage only if finished 
by the builder). 

 The share with a three-car garage or more reversed a six year 
trend, rising to 18% from 16% in 2010. 

 The average sales price of homes started for-sale rose to $274,400, 
up from $264,900 in 2010. 
 

To ensure more new housing starts hit the market in 2012, however, 
changes need to be made.  Bernanke notes, “The weak housing market 
also impairs homeowners’ financial health and diminishes the quality and 
stability of neighborhoods and communities.  For these reasons, and 
because the troubled housing market depresses construction activity and 
employment, we need to continue to develop and implement policies that 
will help the housing sector get back on its feet.” 
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Keep tuned to find out what the latest policy changes have coming your 
way and how these changes could affect single-family housing across the 
nation. 

2.3.6.2 NOISY NEIGHBORS BE GONE 

by Carla Hill for Realty Times, April 3, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
From noisy neighbors and adolescent garage bands to urban living spaces 
it can be hard to find some peace and quiet. 

Aside from relying on city and HOA ordinance enforcement, a strong hand 
with teenagers, or complaining to the noisy party, it can be tough to find a 
solution to a noisy space. 

 

Enter QuietFiber® noise absorbing material.  This versatile material is a 
solid way to address sound issues and can be installed as an easy do-it-
yourself project.  According to the makers of this revolutionary product, 
“QuietFiber is the only sound dampening product on the market that can be 
custom tailored to create a complimentary design element in any space. 
You have the sound abatement properties you need, in a product that can 
be completely hidden under a tapestry or in strategic spots throughout the 
room, or disguised as an artistic element within the space.” 

When complaints from neighbors began to trickle in for club owner Bobbie 
Rahmani in Los Angeles, California, he knew he had to find a way to 
deaden the noise and relieve his stressed out neighbors.  He also wanted a 
solution that looked as good as it worked. 

“We haven’t had any complaints since we hung the panels, and no news is 
always good news,” Rahmani said of the noise deadening qualities of the 
QuietFiber treatments. 

 
Generator enclosure 
soundproofed with QuietFiber. 

This versatile material is a solid way to address sound issues and can be 
installed as an easy do-it-yourself project.  High sound absorbency 
QuietFiber is a two-inch thick DIY interior noise solution that can be cut to fit 
and simply hot glued underneath a bar, cabinets, countertops, tables, 
chairs, behind a wall tapestry or curtains.  Slide a QuietFiber “pillow” on top 
of cabinets, or anywhere else that reverberant noise and echo is a problem.  
Easily cut to size with a serrated knife, Quiet Fiber can be concealed almost 
anywhere. 

This product can be the solution for walls and ceilings.  Plus, as an added 
bonus it is fire-rated for floor, 100% recyclable, and 100% USA made. 

Are you looking for solutions in your new construction?  Consider using this 
solution in walls between studs and under drywall. Existing-homes can 
benefit as well.  That’s what the makers of this new product are counting 
on! 

2.3.6.3 HOT HOME TRENDS:  WHAT YOU WILL AND WON’T SEE IN NEW 
& EXISTING HOMES 

by Phoebe Chongchua for Realty Times, July 13, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
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Even in difficult economic markets, homebuilders are still striving to deliver 
amenities that offer comfort, style, and functionality.  But which amenities 
are popular these days has changed. 

According to the National Association of Homebuilders, (NAHB), you’ll find 
that builders are figuring out the best ways to rework spaces.  Out go 
formal dens and in come smaller home management areas (think office but 
not quite as spacious or traditional, more like a “pocket office.”  A “pocket 
office,” according to NAHB, can be located in a large pantry area or nearby 
the kitchen or family great room.)  It’s all about conserving and creating 
efficient workable spaces that also offer other functions. 

Along the lines of making things more efficient, laundry facilities are now 
being placed near the “master bedroom’s walk-in closet,” writes the NAHB 
in a press statement. 

 

Watch for shadow units – separate units 
that are built alongside the main home that 
conveniently accommodate other residents 
(like elderly parents) but still offer access to 
the main floor plan through a door 
connected to the unit.  Also becoming 
increasingly popular are two master suites 

 in one home.  Typically one suite is 
located on the ground floor to ease the 
access for elderly occupants. 

Perhaps a bit of Zen-like influence, homes 
are mixing materials such as metal, wood, 
and stone, creating a modern look in the 
home’s  .  But the once common 
rectangular-shaped home is taking on new 
shapes fewer roof lines.  NAHB, says that 
homes will be “visually stimulating” and 
make use of as much natural light as 
possible.  For instance, in a corner area, 
builders are placing two windows to allow 
“unobstructed views and maximum light to 
come in.” 
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“Family Triangle” – One room which includes 
kitchen, dining room, and living room. 

Instead of a rectangle, you’ll notice that the family triangle area is 
becoming the norm .  An open triangular floor plan creates room 
for residents to have their own space in the family triangle area.  
Lighting and architectural detail are vital in order to keep the family 
triangle area from appearing cramped or like it’s just a large room.  
When effectively designed, the home can have an eating area, a 
kitchen, and a sitting area all in the family triangle and look and feel 
as though it has some separation from the different areas.  
However, homes will still have some private areas that offer a place 
for residents to get away to work alone. 

Kitchens are still one of the most important rooms in the house.  
Becoming not only more popular but also necessary are walk-in 
pantries.  These large pantries sometimes have a little kitchen desk 
inside-perfect for making notes about what’s needed from the 
market.  They generally have room for a laptop and paperwork and 
it’s all out of view from guests in the main kitchen area. 

Of course, outdoor living spaces are becoming more desirable especially in 
areas where the climate is mild year round.  In the past, I’ve written about 
how homeowners are bringing the indoors outside by creating living-room 
like areas outside.  However, the trend of building big outdoor kitchens is 
on the decline.  It seems that while homeowners want more livable space to 
relax on their outdoor couch, the outdoor kitchen is one area that 
homeowners feel they can live without. 

Good design, efficiency, and functionality top the list of things that builders 
are aiming for and homeowners are hoping for. (Plus, of course, 
affordability.) 

2.4 FINANCING 

2.4.1 CREDIT 

2.4.1.1 MAGIC MORTGAGE NUMBERS, 720/20, HELP EXPLAIN WHY 
CREDIT IS TIGHT 

by Broderick Perkins for Realty Times, May 10, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
If you play the mortgage lottery for a shot at winning a home loan, you only 
need two numbers to win – 720 and 20. 

A credit score of 720 or higher, combined with a down payment of 20% or 
more gives you the best shot at landing a mortgage like it’s 2006. 

Of course, you must otherwise pass muster with an honest application, 
adequate documented income, debt-to-income ratios, etc., etc. 

The Fed recently asked loan officers to indicate how much more or less 
likely it is today, compared with 2006, that their bank would originate a 
“GSE” (Government Sponsored Enterprise – Fannie or Freddie), 30-year, 
fixed-rate home mortgage to borrowers, based on a variety of credit score-
down payment scenarios. 
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When it came to the 720-20 combination, 78.8% said chances were “about 
the same,” 1.9% said chances were “somewhat better” and 9.6% said 
chances are “much more likely,” according to the Fed’s latest Senior Loan 
Officer Opinion Survey on Bank Lending Practices a quarterly survey of 
loan officers from 58 domestic banks and 23 U.S. branches of foreign 
banks. 

That means, 90.3% of surveyed loan offices said chances ranged from 
“about the same” to “much more likely,” compared to 2006, that the bank 
would originate a home loan to borrowers with the 720-20 combination. 

Lower the numbers on either side of the equation and the percentages of 
loan officers who said they would originate like it’s 2006 also fell. 

Take a look. 

 

With a 720 credit score and a 10% down 
payment, it drops to 76.9% said chances 
ranged from “about the same” to “much 
more likely” today, compared to 2006, that 
the loan would pass muster. 

 For 680-20, it was only 71.2%. 

 For 680-10, 50%. 

 For 620-20, 28.8%. 

 For 620-10, 17.3%. 
 

Mortgage insurance shortage 
Why do banks get squeamish when borrowers come in with low credit 
scores and down payments? 

On the down payment side, it’s not just that the buyer has a greater stake in 
the home with a larger down payment and is thus less likely to default. 

The major mortgage insurance 
companies are:  (1) Subsidiaries 
of MGIC Investment Corporation, 
(2) Radian Group, (3) Genworth 
Financial, (4) PMI Group, (5) 
American International Group.  
These five companies wrote 80% 
of the $4.4 billion of premiums in 
2010 (source). 

A down payment smaller than 20% comes with a mortgage insurance 
requirement and mortgage insurance today isn’t what it used to be. 

Dominated by a half a dozen insurance groups, mortgage insurance 
companies write policies that pay claims to banks for failed mortgages. 

They typically do not pay the full amount of a loss on a foreclosure but 
instead dole out claims that typically cover 20% to 50% of the loan.  

Mortgage insurance protects the lender for no more than a fixed 
percentage of his losses.  Typical for 95% LTV loan would be 30%. 
The lender’s loss is the home’s market value less the loan balance.  So, for 
example, if the loan balance is $400K and the home’s market value is 
$200K the lender’s loss would be $200K of which the insurer would cover 
no more $120K (.3 x $400K).  So, in this example, the lender would take a 
direct loss of $80K (source). 
In a hot market, banks and mortgage insurers can handle the loss.  Not so 
much now. 

http://federalreserve.gov/boarddocs/snloansurvey/201205/default.htm
http://federalreserve.gov/boarddocs/snloansurvey/201205/default.htm
http://www.weissratings.com/news/articles/mortgage-guaranty-insurance-market-collapsing-insurers-next/
http://www.weissratings.com/news/articles/mortgage-guaranty-insurance-market-collapsing-insurers-next/
http://realtytimes.com/rtpages/19990722_pmi.htm
http://www.sfgate.com/business/article/Mortgage-insurance-protects-the-lenders-3537069.php
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A major scourge that brought down the housing market were no- and low-
down toxic mortgages in a host of varieties that saddled down payment-
poor borrowers with mortgage insurance payments.  The promise was “Buy 
now and buy big.  We’ve got your back.”  However, when millions of 
borrowers holding those loans defaulted, the mortgage insurance industry 
had to ante up and pay benefits.  Because there were so many loans with 
mortgage insurance that didn’t quite cover the bill, banks took it on the chin. 

When those abusive mortgage lenders failed and sank, they towed 
mortgage insurance companies under with them. 

In August last year, Arizona’s Department of Insurance took over two PMI 
Group Inc. companies and ordered a third to stop writing policies.  PMI was 
the nation’s third largest mortgage insurance company. 

In January this year, North Carolina likewise took control of the sixth largest 
mortgage insurance company, Republic Mortgage Insurance Company, the 
largest subsidiary of Old Republic International Corp. 

With fewer companies and mortgage insurance coffers drained by 
foreclosures, coverage is harder to get.  What is available costs more than 
it did during boom times. 

Down-payment-poor borrowers who need it often can’t get it because it 
adds to their debt and throws their debt-to-income ratios out of whack. 

Without the insurance, for low down payment borrowers seeking Fannie 
and Freddie loans, the loan doesn’t fly. 

Inside credit scores  
On the credit score side, a higher score, along with a large down payment 
don’t just indicate how well a borrower will or won’t repay the mortgage.  
Those borrowers are also less likely to cheat on the application process. 

Right up there with mortgage insurance problems as a reason lenders 
won’t approve some mortgages, loan officers cited “putbacks” or “forced 
mortgage repurchases” as a primary reason they avoid lower scores and 
smaller down payments. 

“Putbacks” are often trigged by fraud, often at the application level. 

A “putback” is like a consumer returning an item to a retail store because 
the product wasn't as advertised.  A mortgage “putback” occurs when a 
GSE buys a loan, finds anomalies in the loan {and then} forces the 
originator to take the loan back as not-as-advertised. 

Fraudulent or faulty origination documents, often in the borrowers’ 
creditworthiness or in the appraised value, is a growing reason for 
putbacks. 

The U.S. Treasury's Financial Crimes Enforcement Network (FinCEN) 
recently reported mortgage loan fraud reported suspicious activity reports 
(MLF SARs) rose 31% in 2011, compared to 2010, because forced 
repurchases – putbacks – drove up the count. 

A litany of lender concerns 
Senior loan officers offered other reasons why lenders remain skittish, 
including: 

http://www.pmi-us.com/
http://www.pmi-us.com/
http://www.rmic.com/
http://www.refinancemortgagerates.org/how-much-mortgage-can-i-afford/
http://www.fincen.gov/news_room/nr/html/20120423.html
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 Continued concern about their bank’s exposure to residential real 
estate loans in a foreclosure-ridden economic atmosphere. 

As of November 2012, lenders 
are concerned about Dodd-
Frank’s requirement that they will 
have to keep a yet-to-be-
determined percentage of 
mortgages they originate  on their 
books (see “NAR® Meeting 
Marked by a Sense of Urgency.” 

 Increased concerns about the effects of regulatory changes and 
other government oversight – which lenders pretty much brought on 
themselves . 

 Higher servicing costs for delinquent mortgages. 

 Borrowers having a tougher time obtaining second liens to go with 
an origination mortgage.  Second loans once eliminated the need for 
private mortgage insurance. 

 
Loan officers also said they are often understaffed and when they face high 
volumes of applications, they can’t keep up. 

Not that there’s a lot of sympathy for lenders, but distressed properties add 
to the normal work load.  Foreclosures, short sales, modifications, and 
other work outs have always been around, just not in the volume they are in 
today. 

Loan officers also named difficulties in completing timely and accurate 
underwriting, in completing timely and accurate appraisals and in hiring 
skilled servicing or loan processing staff. 

2.4.1.2 FHA BANS BORROWERS WITH CREDIT DISPUTES, RAISES 
INSURANCE PREMIUMS 

by Broderick Perkins for Realty Times, April 5, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
The joke was on you April 1st, if you applied for an FHA home loan and had 
an outstanding credit dispute of $1,000 or more pop up. 

Beginning April 1st, the FHA began tossing home loan purchase 
applications in the circular file if the applicant had an ongoing credit dispute 
or collections action of $1,000 or more on his or her credit report. 

To pass muster you must either pay off the outstanding balance of the 
disputed account or document a payment arrangement the lender must 
submit to the FHA before you close the deal. 

You can’t pay down a disputed amount to an amount below $1,000 to skirt 
the new rule. 

The payments arranged for the accounts will be included in the calculations 
of your debt-to-income ratios. 

You are exempt from the rule if the disputed amounts are less than $1,000 
or more than two years old.  Also exempt for the rule are disputes arising 
from identity theft, credit card theft, or unauthorized use provided you can 
produce proof you filed an identity theft or police report to dispute the 
fraudulent charges. 

A similar existing rule applies to court-ordered judgments for debts you 
owe.  You must pay them off or document a payment plan before closing. 

http://www.deadlinenews.com/tag/foreclosure/
http://portal.hud.gov/hudportal/documents/huddoc?id=12-03ml.pdf
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Entry-level home builders told John Burns Real Estate Consulting the new 
rule would have disqualified 60% to 84% of buyers who were luckily already 
under contract at some new home communities. 

Higher FHA Loan Costs 
The rule comes prior to the FHA’s hike in mortgage insurance premiums, 
due April 9. 

Then {April 9th, 2012}, the FHA will increase its annual mortgage insurance 
premium by 0.10%.  If the LTV is 95% or less the rate will rise from 1.10% 
to 1.20%.  If the LTV is greater than 95%, the premium will rise from 1.15% 
to 1.25%.  Upfront premiums will also increase by 0.75% from 1.00% to 
1.75%. 

The FHA has been hiking insurance premiums over the past 18 months, 
increasing a typical borrower’s mortgage payment by $95 a month. 

The new rules don’t apply to certain special streamline refinance loans 
{my emphasis} or reverse mortgages. 

Last month, President Obama announced a lower-cost FHA streamlined 
refinancing program {my emphasis} for certain homeowners with existing 
FHA loans.  Fees for the new FHA loan have been substantially reduced. 

According to this HUD 
announcement, the .01% figure is 
correct.  

Effective June 11, 2012, for qualifying borrowers, the cost for the upfront 
mortgage insurance on FHA loans will be reduced to 0.01% of the loan 
amount, down from 1%, according to a White House fact sheet. 

The annual mortgage insurance amount will be reduced from 1.15% to only 
0.55% per year.  Qualifying borrowers must be current on an existing FHA-
insured mortgage signed on or before May 31, 2009. 

FHA Troubles 
The FHA is making purchase mortgages more costly and tougher to get to 
raise $1 billion to help offset losses to its insurance fund.  Congress 
mandated that the fund keep 2% of its portfolio in reserve.  Last year, the 
level slipped to only a little more than 0.2%. 

National Mortgage Settlement:  
State attorneys general and the 
federal government announced in 
February 2012 a $25 billion 
settlement with five of the biggest 
mortgage lenders for 
improprieties from “robosigning” 
foreclosure documents to failing 
to negotiate in good faith with 
homeowners over inflated fees 
and other charges that pushed 
them into default (source). 

The fund is available on top of $29 billion the agency holds to pay expected 
claims.  The FHA is also due another $1 billion from the National Mortgage 
Settlement . 

FHA backs mortgages that cover as much as 96.5% of a home’s value.  
The loans virtually replaced toxic subprime loans which were popular during 
boom times. 

For borrowers, subprime loans, with their teaser starter interest rates, loose 
payment options and low-down payment requirements, later became 
horrifically expensive, causing many homeowners to default. 

The loans were also packaged as securities and sold to investors who also 
lost out when the loans failed, tanked investments, and helped drive the 
economy into a recession. 

FHA’s loans are suffering the same fate. 

http://www.deadlinenews.com/tag/FHA/
http://www.refinancemortgagerates.org/
http://portal.hud.gov/hudportal/HUD?src=/press/press_releases_media_advisories/2012/HUDNo.12-045
http://portal.hud.gov/hudportal/HUD?src=/press/press_releases_media_advisories/2012/HUDNo.12-045
http://www.deadlinenews.com/2012/03/07/mortgage-rates-edge-lower-as-fha-refinances-get-easier-cheaper/
http://www.forbes.com/sites/danielfisher/2012/02/09/states-feds-to-announce-25-billion-mortgage-settlement/
http://www.deadlinenews.com/tag/national-mortgage-settlement
http://www.deadlinenews.com/tag/national-mortgage-settlement
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The agency paid $37 billion to cover defaults in the past several years and 
taxpayers are again at risk to pay for a bailout that could cost $50 to $100 
billion, by some estimates. 

2.4.1.3 DEBUNKING CREDIT SCORE MYTHS 

by Broderick Perkins for Realty Times, June 24, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Parents aren’t so bright when it comes to what behaviors will impact their 
credit scores and that could brush off on their kids. 

In March, ING Direct bank commissioned Harris Interactive to conduct an 
online survey of 1,042 parents of children age 17 years and younger. 

 The survey discovered more than half, 56%, of those surveyed 
thought bouncing a check or paying a fee for having non-sufficient 
funds in their bank account would reduce their credit scores. 
 
Wrong. 
 
Credit reports typically don’t include information about checking and 
debit accounts, nor non-sufficient fund issues unless they somehow 
impact an attached credit account. 
 

 Also one in five (21%) thought checking their credit scores would 
hurt credit scores.  Nearly as many (18%) thought accessing their 
credit report, would hurt their credit scores. 
 
Wrong and wrong. 
 
Obtaining your credit report and credit score has no bearing on your 
credit standing. 
 
In fact, you should check your credit reports regularly.  Every year, 
federal regulations allow you three free credit reports (ONLY 
through AnnualCreditReport.com), one each from the three credit 
reporting agencies, Equifax, Experian, and TransUnion. 
 

If you visit some other sound-alike, come-on web site, instead of 
AnnualCreditReport.com, expect to pay for credit services you may not 
need in exchange for that so-called “free” report. 

From AnnualCreditReport.com, get the three free reports all at once if you 
haven’t seen them for years.  Otherwise get one from a different company 
every four months to regularly monitor your credit report for errors, identity 
theft, black marks you may need to work on and other issues. 

For your credit score it will cost you a nominal fee (it's worth it) paid to each 
of the three credit reporting agencies. 

A credit score – virtually always examined by lenders when you apply for a 
mortgage, credit card, car loan, other credit, even homeowners insurance 
and other financial accounts – is a numerical rendition of your 
creditworthiness. 

http://portal.hud.gov/hudportal/documents/huddoc?id=FHAMMIFundAnnRptFY11No2.pdf
http://www.annualcreditreport.com/
https://www.annualcreditreport.com/cra/index.jsp
https://www.annualcreditreport.com/cra/index.jsp
http://deadlinenewsroom.blogspot.com/2010/01/manipulate-your-mortgage-mangle-your.html
http://www.erate.com/auto_loans_car_financing.htm
http://www.erate.com/homeowners-insurance-costly-trends-impacting.htm


Consumer Protection Reader, 2013 Edition 

Page 146 © 2013 45HoursOnline, All Rights Reserved 

Scores range from about 300 to about 850.  The higher the number the 
more likely you are to get credit and the more likely you are to get cheap 
credit.  Your score should be at 760 or above to land the best interest rate, 
according to FICO, a leading credit scoring system provider. 

2.4.1.4 CREDIT CONSEQUENCES OF HOME LOSS 

by Bob Hunt for Realty Times, March 23, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Financially distressed homeowners not only face painful personal 
circumstances but also they must consider choices that have both tax and 
credit implications.  While a variety of professionals may be able to explain 
taxation issues in these circumstances, not as much seems to be known 
about credit consequences – other than that they are bad. 

Recently, CAR®’s legal department issued a memorandum titled “Credit 
After Foreclosure, Bankruptcy, or Short Sale .”  It is an extremely useful 
document for those who have questions about how credit is affected by the 
various ways in which one might lose his or her home. 

In large part the memo is based on the 2008 update of Fannie guidelines, 
so it should be clear that the explanations are not completely general or 
unqualified.  When, for example, it is said that a person is not eligible to 
obtain a home loan for a certain number of years, that means that Fannie 
won’t buy a home loan made to that person during that time.  Granted, 
most lenders want to be able to sell their loans to Fannie or Freddie (whose 
rules tend to be similar), but there might be portfolio lenders or other 
institutions that would make such a loan. 

That said, it is well worthwhile to review the contents of the memo. 

Five years after a foreclosure, a consumer may be eligible to obtain a home 
loan.  Of course, certain restrictions may apply.  At least a 10% down 
payment is required and a minimum credit score of 680.  Also, purchase of 
a second home or investment property is not permitted. 

A consumer may be eligible three years after foreclosure if “extenuating 
circumstances” had led to the foreclosure.  Extenuating circumstances are 
“nonrecurring events that are beyond the borrower’s control that result in a 
sudden, significant, and prolonged reduction in income or a catastrophic 
increase in financial obligations.” 

Four years after giving a deed-in-lieu of foreclosure, a consumer may be 
eligible for a home loan.  If there had been extenuating circumstances, that 
period is shortened to two years. 

In the case of a short-sale, when the mortgage had been delinquent a 
consumer may be eligible for a home loan two years after completion of the 
short sale.  There are no exceptions due to extenuating circumstances. 

If the consumer had executed a short sale but had not been delinquent on 
his or her mortgage, then there is no two-year period applicable.  To be 
eligible for a home loan, the borrower must not have had any mortgage 
delinquencies of sixty days or more during the past twelve months and the 
borrower must not have “entered into any agreement with the short sale 
lender to repay any amounts associated with the short sale, including a 
deficiency judgment.” 

http://www.myfico.com/HelpCenter/FICOScores/
http://www.bubbleinfo.com/wp-content/uploads/2009/10/CAR-summary-of-credit-timelines2.pdf
http://www.bubbleinfo.com/wp-content/uploads/2009/10/CAR-summary-of-credit-timelines2.pdf
http://www.bubbleinfo.com/wp-content/uploads/2009/10/CAR-summary-of-credit-timelines2.pdf
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A Chapter 13 bankruptcy permits 
a borrower with a regular income 
to propose a plan to repay some 
or all of his obligations over a 
period of up to five years.  The 
most common form of bankruptcy 
is Chapter 7(a.k.a., “straight 
bankruptcy”) – this permits the 
debtor to retain exempt assets 
and receive a discharge of the 
borrower's debts. 

In the case of bankruptcies, other than Chapter 13 , there is a four year 
period from the discharge or dismissal date of the bankruptcy before the 
consumer may be eligible to obtain a home loan.  With a Chapter 13 
bankruptcy, the period is two years {after the discharge date or four years 
after the dismissal date }. 

The Chapter 13 bankrupt (debtor) may voluntarily dismiss his bankruptcy or 
the course may dismiss his bankruptcy for him.  This most often occurs 
when the bankrupt fails to make the payments described in his plan. 

It is frequently said that short sales have a less damaging effect on credit 
than do foreclosures.  While this may be true with respect to the length of 
time before one can obtain a home loan again, it should also be noted that 
a short sale has no greater effect than a deed-in-lieu when there are 
extenuating circumstances.  Moreover, it is certainly not true with respect to 
one’s FICO score.  A deed-in-lieu, a foreclosure, or a short sale all have the 
same impact as far as FICO is concerned.  Some people will not believe 
this.  They should visit the FICO web site and look at the question regarding 
alternatives to foreclosure. 

2.4.2 GSES 

2.4.2.1 HARP 2.0 OUT OF TUNE 

by Broderick Perkins for Realty Times, May 17, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

HARP is an FHFA program 
established in 2009. 

The Obama Administration’s upgraded centerpiece refinance relief 
program, known as HARP 2.0 , continues to get mixed reviews from 
skittish lenders harping about risk. 

In the latest survey of senior loan officers, the Fed said lenders fear they 
may have to take back too many loans  even from the improved HARP 
(Home Affordable Refinance Program) and they voiced problems 
associated with private mortgage insurance and second liens, which can kill 
a HARP deal. 

A GSE may return a loan to the originating lender for a refund if it discovers 
faulty underwriting in the loan’s approval packet.  This is called a “putback” 
or a “forced mortgage repurchase.”  Common reasons for putbacks include 
fraudulent or faulty origination documents and appraisal errors. 
 
Banks loathe putbacks.  To avoid putbacks, loan officers take great care to 
follow the GSE underwriting rules.  Their caution often appears to the 
borrower as pointless paper pushing. 
Only a third of senior loan officers from 58 domestic banks and 23 U.S. 
branches of foreign banks reported that they were actively soliciting HARP 
2.0 applications and were satisfying most demand as it comes in. 

In contrast, nearly half indicated that they had very little participation in 
HARP 2.0, according to the Fed’s latest “Senior Loan Officer Opinion 
Survey on Bank Lending Practices.” 

http://www.myfico.com/CreditEducation/Questions/foreclosure-alternatives-fico-score.aspx
http://federalreserve.gov/boarddocs/snloansurvey/201205/default.htm
http://federalreserve.gov/boarddocs/snloansurvey/201205/default.htm
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What’s HARP 
Available until Dec. 31, 2013, HARP allows qualifying homeowners with 
Fannie or Freddie mortgages made prior to June 1, 2009 to refinance to 
better rates and terms. 

HARP’s most beneficial provision allows refinancing for underwater 
mortgages – where the homeowner owes more than the home is worth – 
no matter how far underwater the homeowner is submerged, again, 
provided the homeowner qualifies. 

While the government has stepped up financial incentives to lure more 
lenders to the HARP table, the program is voluntary and lenders aren’t bum 
rushing to write the loans. 

In the senior officer loan survey, similar to it findings about tight credit, 
reported here last week, the Fed found lenders shrinking away from HARP.  
Along with the more than 47% not participating, another 22.6% weren’t 
actively soliciting applications but would consider applications that came in. 

Among the approximate 53% participating on some level, a majority 
anticipated that 60% or more of applications would be approved and 
successfully completed. 

HARP Fears 
When asked what factors contributed to a bank’s willingness or ability to 
offer HARP refinances: 

 Nearly 60% said the risk that GSE’s (Fannie and Freddie) might 
force them to take the mortgage back was either somewhat 
important, very important, or the most important.  Fannie and 
Freddie buy mortgages bundled as securities.  If they find fraudulent 
or fudged information on the application form, appraisal or other 
loan documents, they can force the lender to buy back the loan. 

 According to U.S. Treasury’s Financial Crimes Enforcement 
Network (FinCEN) recent mortgage fraud analysis, forced mortgage 
repurchase demands related to fraud were largely responsible for a 
31% increase in mortgage fraud reports in 2011, compared to 2010. 

 More than 57% said difficulty in transferring private mortgage 
insurance coverage was either somewhat important, very important, 
or the most important. 
 
Borrowers whose lender pays mortgage insurance cannot 
participate in HARP.  The borrower typically pays for mortgage 
insurance, which protects the lenders from the borrower failing to 
pay the loan.  However, even if the borrower is paying the 
insurance, getting a new policy isn’t easy.  In the past year or so, 
governing states wrested control of operations of two major 
mortgage insurance operations.  With fewer companies and greater 
market risk, some borrowers have been priced out or underwritten 
out of the market. 

 Also more than 57% said having a tough time obtaining re-
subordination of a known second lien was either somewhat 
important, very important, or the most important factor contributing 

http://www.deadlinenews.com/2012/02/01/improved-harp-music-to-ears-of-more-homeowners/
http://www.refinancemortgagerates.org/special-harp-and-hamp-like-programs-reaching-rural-america/
http://realtytimes.com/rtpages/20120510_mortgagenumbers.htm
http://realtytimes.com/rtpages/20120510_mortgagenumbers.htm
http://www.refinancemortgagerates.org/how-to-refinance-your-mortgage-loan/
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to a bank’s willingness or ability to offer HARP loans. 
 

Re-subordination occurs when a homeowner wants to refinance a primary 
mortgage and keep the existing second mortgage in place.  That could be 
difficult if the first is with one lender and the second with another.  If the 
second doesn’t give in, the first might consider the outside debt burden too 
risky  – for both the lender and the borrower. 

If the second lender declines to re-subordinate and if, in spite of this, the 
refinancing lender were to fund the loan, then the second lender would 
move up into first position while the refinancing lender would be placed into 
second position.  This would mean that in the event of foreclosure, the 
lender who originally was in second position would have first claim to the 
home’s equity after the foreclosed home was sold. 

HARP 3.0? 
As of October 1st, 2012 and 
according to GovTrack.US, this 
Act is a long way from being 
made law.  It hasn’t even been 
reviewed by a committee.   

Sen. Robert Menendez (D-NJ) and Sen. Barbara Boxer (D-CA) were 
scheduled last week to introduce Responsible Homeowers Refinancing Act 
of 2012  designed to give still more homeowners a shot at a HARP 
refinance and address lenders concerns. 

Senior loan officers were also asked about their bank’s willingness or ability 
to refinance non-HARP underwater loans, even for those who have been 
current on their existing mortgages for at least 12 months – one of HARP’s 
requirements. 

Nearly 51% said they were doing very few such refinances and about 38% 
said they weren’t trying to attract customers but were satisfying borrowers 
who applied. 

Only 6% of the 53 banks that responded to the question said they were 
actively soliciting non-HARP refinances. 

2.4.2.2 OBAMA ADMINISTRATION’S MORTGAGE RELIEF PROGRAMS 

by Chuck Milbourne, Editor; October 15, 2012 
 

The following article is abridged and adapted from Les Christie’s 
September 2012 article in CNNMoney. 
Since President Obama’s administration began its housing assistance 
programs in April 2009, HUD claims 5.4 million borrowers have been 
assisted. 

What follows is a description of ten mortgage assistance efforts made by 
the Obama administration together with an accounting of the success of 
each as of September 2012. 

1)  Home Affordable Modification Program (HAMP) – March 2009 
An “at-risk borrower” is one who 
has not missed any payments but 
who the servicer believes is at 
imminent risk of default.  

This program is for eligible borrowers who wish to lower their first mortgage 
payment.  Lenders receive incentives to reduce mortgage payments for at-
risk borrowers ; the target is 31% of income. 

As of July 2012, HAMP has initiated 1.9 million trial modifications with more 
than one million having transitioned to permanent status.  Of the one million 

http://www.deadlinenews.com/2012/05/10/responsible-homeowners-refinancing-act-of-2012-harp-2-5-not-harp-3-0/
http://www.deadlinenews.com/2012/05/10/responsible-homeowners-refinancing-act-of-2012-harp-2-5-not-harp-3-0/
http://money.cnn.com/2012/09/14/real_estate/obama-housing-market/index.html
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that attained a permanent modification, 235,000 were canceled due to re-
defaults or because borrowers sold their homes. 

HAMP originally fell well short of estimates that it would lower mortgage 
payments for 3 to 4 million borrowers.  And, many early workouts failed as 
borrowers soon re-defaulted on their loans. 

HAMP’s record has improved and re-default rates have declined, but 
they’re still troubling.  As of July, nearly 19% of all borrowers with HAMP 
modifications are at least two payments behind 12 months after their loans 
were modified. 

HAMP modifications have slowed to a crawl lately {September 2012}, with 
just 17,000 permanent modifications started in July.  

The modifications have led to a total of more than $14.4 billion in lowered 
borrowers’ payments, according to the Treasury Department. 

2)  Home Affordable Refinance Program (HARP) – April 2009 
This program has assisted 1.5 million eligible borrowers refinance their 
homes.  To qualify, borrowers must have mortgages backed by Fannie or 
Freddie, be current on their mortgage, and have a mortgage balance in 
excess of their home’s market value. 

Originally, HARP allowed homeowners to refinance if their loan balances 
were between 80% and 105% of their home’s market value.  But after 
disappointing initial results, the rule was changed (hence the name “HARP-
2.0”) to include borrowers with loan-to-value ratios of up to 125% and then,  
later still, the cap was removed altogether. 

After a slow start, the number refinancings accelerated after the LTV cap 
was raised from 105% (called “HARP-2).  Most mortgage professional 
deem HARP a success. 

3)  Second Lien Modification Program (2MP) – April 2009 
The Second Lien Modification Program (or 2MP) has provided assistance 
to 90,000 homeowners with second mortgages or home equity lines of 
credit in addition to their primary mortgages. 

 
 
Re-Subordination:  The act of 
agreeing to remain as a junior 
lienholder when a senior lien is 
refinanced..” 

Underwater homeowners with second liens have even more difficulty 
getting refinancing than homeowners who have only first liens.  Second lien 
holders have to agree to a mortgage modification – and to take a loss – 
before a loan can be refinanced .  Under 2MP, the government pays cash 
incentives to second lien holders to encourage their acceptance of a short 
sale or underwater refinance. 

2MP has helped only 20,664 borrowers who have had their second 
mortgages completely wiped out by their second loan lenders with an 
additional 64,977 receiving a partial reduction in their principals.  That’s a 
far cry from the estimated one million or more that the program was created 
to help. 

The average amount involved is more than $62,000 for a full elimination of 
a loan balance and about $8,900 for a partial elimination. 
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4)  Hardest Hit States Fund – February 2010 
The Obama administration set aside $7.6 billion for foreclosure prevention 
funding for states that were hit hardest by the economic downturn (which 
includes California). 

74,000 homeowners have been assisted with another 35,000 applications 
being processed. 

Eighteen states and the District of Columbia participate in the program and 
each spends the money on programs they determine best meet the needs 
of their residents.  

About 70% of the $1.1 billion (out of $7.6 billion) that has been spent for 
direct homeowner assistance has been in the form of unemployment 
assistance to help homeowners make their mortgage payments with much 
of the rest used to assist financially ailing homeowners get current on their 
payments. 

Demand for the program has been much less than anticipated.  The reason 
cited is that most unemployed workers do not wish to take the trouble to 
apply for the program because they don’t believe they will be out of work for 
long. 

5)  Home Affordable Foreclosure Alternatives (HAFA) – Apri 2010 
HAFA is for underwater borrowers who’ve been denied a modification via 
HAMP, HARP, or other programs.  It is final effort to help homeowners 
avoid foreclosure albeit with loss of their homes. 

HAFA pays cash to both borrowers and lenders to encourage short sales or 
deeds of foreclosure. 

As of July, 60,572 of the 85,000 HAFA agreements started were 
completed. 

6)  Principal Reduction Alternative (PRA) – June 2010 
PRA requires but does not compel servicers to evaluate the benefit of 
reducing mortgage principal for loans in which the balance has exceeded 
the value of the home by 15% or more.  Not surprisingly, lenders have been 
reluctant to agree to mortgage write-downs.  Only 92,777 borrowers have 
been helped by this program. 

7)  Home Affordable Unemployment Program (HAUP) – July 2010 
This forbearance program has helped 25,000 homeowners.  Participation is 
limited to homeowners with mortgages owned by banks.  HAUP reduces or 
suspends mortgage payments for unemployed borrowers for up to 12 
months.  Fannie/Freddie/FHA have their own forbearance programs 

8)  FHA Short Refinance – September 2010 
This program helps underwater borrowers current on their mortgage to 
refinance into more affordable FHA-insured loans.  Under the program, the 
mortgage servicer must first agree to write off at least 10% of the principal 
before the borrower can refinance. 

Only 1,645 borrowers have taken advantage of the program. 
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9)  Emergency Homeowner's Loan Program (EHLP) – June 2011 
This $1 billion program ended in September 2011.  It offered interest-free 
loans of up to $50K to homeowners who were hit with a job or income loss 
and who resided in one of the 32 states not covered by the Hardest Hit 
States program. 

10)  $25 Billion Foreclosure Abuse Settlement – April 2012 
The $25 billion paid by the nation’s five major lenders (BofA, JPMorgan, 
Citibank, Wells, Ally Financial) to settle a government suit for abuses to the 
foreclosure process has been used to help 138 thousand homeowners.  

In fulfillment of their settlement, the banks reported in November 2012 that 
they had provided $26.1 billion in relief to struggling homeowners, half 
through short sales. 

Under the settlement terms, 60% of the relief must come through principal 
reductions that keep people in their homes.  But the agreement also allows 
the banks to receive a 45% credit for losses from short sales on mortgages 
they hold and service and a 20% credit for losses from short sales for 
mortgages they service but which are owned by investors (source). 

2.4.2.3 FANNIE TIGHTENS RULES FOR CONDO, REFINANCE LOANS, 
BORDERLINE BORROWERS 

by Shashank Shekhar for Realty Times, October 3, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Fannie is putting the squeeze on underwriting guidelines this fall, making it 
tougher for some condo, borderline, and refinancing borrowers to land a 
home loan. 

Effective Oct. 20, 2012, the stricter rules are designed to reduce Fannie’s 
ever growing exposure to risk.  They will also force more borrowers to shop 
around. 

Highlights: 

• Condominium Loan Documentation – Right now with less than 
10% down, condo buyers need to complete a two-page condo 
questionnaire about the HOA’s financials and provide additional 
documents including a reserve study, by-laws, and a copy of the 
master insurance policy. 
 
With the change, any application for a condo mortgage with less 
than 20% down must include the questionnaire and additional 
documents. 
 
The documents are readily available from the HOA but with Fannie 
lenders pouring over more documents, there’s a greater chance 
more loans could be denied for failing to meet Fannie’s condo loan 
underwriting criteria. 

• End of Discretionary Approvals – Discretionary approvals, also 
called “Expanded Approvals (EAs)” will end for all Fannie refinances 
except Fannie’s Refi Plus Program loans, also called HARP (Home 
Affordable Refinance Program) loans. 

http://www.latimes.com/business/la-fi-foreclosure-settlement-20121120,0,6452557.story
http://www.arcuslending.com/home/loan-option/
http://www.arcuslending.com/home/loan-option/
http://www.arcuslending.com/home/refinance/
http://www.deadlinenews.com/tag/harp
http://www.deadlinenews.com/tag/harp
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EAs gave some relief to borrowers with a less than perfect mix of 
LTV and debt-to-income (DTI) ratios, creditworthiness and financial 
reserves.  EAs allowed underwriters some discretion in approving or 
denying loans for borderline borrowers. 
 
The change means some borderline borrowers, who may have 
landed a loan through an EA, may not qualify for Fannie loans. 

• Self-Employed Borrowers – Fannie will require self-employed 
borrowers seek a loan to provide two consecutive years of federal 
tax returns instead of the current one year tax return requirement for 
some returns. 
 
Self-employed businesses will still have to prove they’ve been in the 
same line of business for two years, but underwriters will base 
income on an average drawn from two years of tax returns. 
 
Because of the new two-year average approach, one bad year out 
of two could sink a self-employed homeowner’s application even if 
the most recent year would have qualified him or her under the old 
rules. 

• Maximum LTV Reduction for Adjustable Rate Mortgages (ARM) 
– The current LTV allowed for ARM home purchases and 
refinances, 97% will be reduced to 90%. 
 
Fortunately, ARM loans account for only about 5% of all originated 
loans and most of them have an LTV ratio that’s under 90% so this 
change shouldn't have substantial impact. 
 

2.4.2.4 CFPB PROPOSES NEW FORM FOR MORTGAGE STATEMENTS 

by Bob Hunt for Realty Times, February 21, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
It is regrettable that the recently-created Consumer Financial Protection 
Bureau (CFPB) doesn’t have an easily-pronounceable acronym like HUD or 
RESPA.  That is too bad because the CFPB is a government entity that 
people in the real estate industry are going to be referring to – and dealing 
with – over and over again in the coming years.  Would that its name rolled 
easily off the tongue. 

 
 
 
 

Richard Cordray 

CFPB will affect real estate financing in matters ranging from disclosures to 
underwriting to appraisal practices.  And that’s just the real estate part.  
CFPB will also have its hand in the business of credit card companies, 
credit reporting agencies, automobile financing, payday lenders, and many 
others. 

Many know that CFPB was in a kind of limbo during its beginnings, because 
there was a political stalemate over the appointment of its director.  
Recently, though, President Obama was successful in installing Richard 
Cordray  in that position, and the agency has been a beehive of activity 
since then. 

http://www.deadlinenews.com/tag/home-based-business/
http://lendingexpertblog.com/fha-guideline-changes-for-self-employed-borrowers-and-collection-accounts/
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In July 2012, CFPB issued a 
1,000 page proposal to introduce 
a simplified three-page mortgage 
disclosure form (source). 
 
The Dodd-Frank Act is 848 pages 
long (source). 

On February 13 the Bureau released a model form for mortgage payment 
statements.  The form can be found on the CFPB web site.  It is not a final 
version.  Input from both consumers and industry representatives is 
solicited.  It is anticipated that a final form, and rule, will be proposed this 
summer . 

Creating a standardized, mandatory statement form was not just the idea of 
an eager-beaver employee at CFPB.  Rather, it was mandated by the 
Dodd-Frank Act (§1420) .  That law specifies several items that must be 
in the statement, and it also provides that other information may be 
prescribed by CFPB in its regulations. 

It may come as a surprise to some that there currently is no standardized 
requirement of mortgage payment statements.  To be sure, many are 
similar, but there are no industry-wide standards. 

Particularly noticeable about the proposed form is that, in the case of an 
adjustable rate loan, the monthly statement shows when the interest rate 
will be reset – even if the date is not imminent. 

Also, the proposed form shows if there will be a prepayment, how much it 
will be, and when the penalty will no longer be imposed.  (More than a few 
real estate agents can tell of deals gone awry because the seller was “sure” 
that they had no prepayment penalty.) 

Also, in what is probably a departure from the existing norm, the statement 
shows the maturity date of the loan. 

An important component of the proposed form is that it includes information 
for those in need of mortgage counseling or assistance.  Phone numbers 
are provided.  That was one of the requirements of the Dodd-Frank act, and 
is clearly a sign of the times. 

Readers are encouraged to visit the CFPB web site and to look at the form, 
and to make any suggestions they might have.  And, for those who are 
really interested in these sorts of things, take a look at the proposals for 
new loan disclosures to be made just before the time of closing.  These are 
not for the faint of heart. 

2.4.2.5 ABOUT THE CALFHA 

Chuck Milbourne, Editor:  September 8, 2011 

Over the past four years (from September 2012), several articles about 
mortgage financing programs offered by the California Housing Finance 
Agency (CalFHA) have appeared in both the Real Estate Bulletin and 
Realty Times.  Below is a summary of these programs. 

A “first-time borrower” is defined 
as anyone who has not lived in 
his own home over the past three 
years. 

The California Housing Finance Agency (CalHFA) is the largest public 
housing finance agency in the country.  It provides financing for first time 
buyers  with low to middle incomes.  It was created in 1975 to provide 
below-market-rate loans to first-time homebuyers with average to below 
average incomes.  It acquires its funding from the sale of tax-exempt bonds. 

CalHFA does not lend money directly to consumers.  CalHFA works 
through and uses approved private lenders to qualify consumers and to 

http://www.consumerfinance.gov/pressreleases/consumer-financial-protection-bureau-proposes-know-before-you-owe-mortgage-forms/
http://www.economist.com/node/21547784
http://www.consumerfinance.gov/
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make  mortgage loans.  CalHFA purchases closed loans that meet 
CalHFA’s requirements. 

CalHFA resumed lending in June 2009 after an 18-month hiatus following 
the Mortgage Crises. 

As of September 2011, CalHFA offers two mortgage loan programs.  Both 
programs require borrowers to earn a homebuyer education certificate.  
Loans may be combined with CalHFA and non-CalHFA down payment and 
closing cost programs (explained below). 

According to Equifax (source) 
the distribution of FICO scores is: 
   20% above 780 
   20% between 745 – 780 
   20% between 690 - 745[*] 
   20% between 620 – 690 
   20% below 619 

1. The Cal30 Conventional Loan offers up to 95% financing.  This first 
mortgage loan may also be combined with CalHFA and non-CalHFA 
down payment and closing cost programs (explained below).  
Borrowers must have a FICO greater than 620 ( ).  Co-signers are 
not allowed.  Sales price must not exceed the limit established for 
each county (e.g., for Los Angeles County it is $665K) and meet 
Cal30 income limits (e.g., for Los Angeles County a couple may not 
earn more than $60K/year). 

 CalHFA requires PMI for any Cal30 loan with an LTV greater than 
80%.   CalHFA accepts PMI Certificates of Insurance from the 
following Fannie and Bank of America approved insurers:  Radian, 
Genworth, MGIC, PMI, RMIC and UGIC.  Borrower’s who require 
PMI must meet the insurer’s guidelines which may be more 
exclusive than CalHFA’s for its Cal30 program. 

2. The CalHFA FHA loan offers financing up to 96.5%.  Co-signers 
are allowed but may not occupy the home.  Borrowers must have 
incomes beneath the CalHFA FHA loan limit (e.g., less than 
$102K/year for Los Angeles country), have a FICO greater than 
640, and have a sales price not greater than the limits established 
by county (e.g., for Los Angeles County it is $665K.  The loan limit is 
$417K. 
 

Both loan programs may be combined with the following downpayment 
and/or closing cost assistance programs: 

1. CalHFA’s California Homebuyer's Downpayment Assistance 
Program (CHDAP) provides a deferred-payment junior loan – up to 
3% of the purchase price, or appraised value, whichever is less, to 
be used for their down payment and/or closing costs.  This program 
may be combined with a CalHFA or non-CalHFA, first mortgage 
loan. 

2. For buyers of newly constructed homes, CalHFA’s School Facility 
Fee Down Payment Assistance Program  (SFF).  The amount is 
determined and calculated by the fee that the builder paid when 
building the home. 

3. The Affordable Housing Partnership Program (AHPP) is a joint 
effort between CalHFA and over 300 cities, counties, redevelopment 
agencies, housing authorities, and nonprofit housing organizations.  
This program allows borrowers to combine a CalHFA first mortgage 
loan with down payment and/or closing cost assistance from an 

http://creditscoring.com/creditscore/distribution.html
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AHPP partner.  AHPP provides mortgages to people who fit within 
the low-income bracket.  The income limits are based on family size 
and the county in which the house is located. 

2.4.2.6 FHA PROVIDES MUCH NEEDED TRUST-BUILDING GUIDELINES 
FOR CONDOMINIUMS 

by David Fletcher for Realty Times, January 7, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
FHA’s logo. 

The latest FHA condominium guidelines eliminated the two main reasons 
the public quit buying condominiums: 

1. They couldn’t afford the down payment. 

2. They lost confidence in the association’s financial status. 
 

Condominiums that received FHA approval soon learned that approval 
alone was not enough to draw buyers.  Lack of confidence in the financial 
stability of association fees and reserve accounts kept buyers and 
REALTOR®s away as well. 

The new guidelines call for FHA-approved condominiums to be financially 
stable and require the mortgage lender to approve the association budget, 
reserve account, and more. 

This is exactly the policy needed to boost confidence in condominium 
association finances.  Lenders may resist it because it will be more work for 
them, but it is a great idea. 

Condominium buyers can purchase knowing that their lender has reviewed 
the association’s financials and found them to be mortgage worthy. 

The Community Associations 
Institute is an HOA service 
vendor trade association, 
dominated by lawyers and 
property managers. 

We owe the FHA our thanks, but we owe the Community Association 
Institute (CAI)  a standing ovation. 

CAI is the one organization in this country that exists to protect the interests 
of people living and working in community associations. 

It lobbied for strong financial controls within condominium associations and 
the FHA listened. 

Not only can the buyer purchase with only a 3.5% down payment, the 
mortgage lender must review the reserves and make sure the insurance 
policy is current.  CAI is the national voice of association-governed 
communities which include homeowners associations, condominiums, 
cooperatives, and other planned communities. 

According to its website: 

 The estimated real estate value of all homes in community 
associations approaches $4 trillion, approximately 20% of the value 
of all U.S. residential real estate. 

 The total annual operating revenue for all community associations in 
the U.S. is more than $41 billion.  Most of this is spent in 
associations’ local economies for goods and services. 
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 Community association boards also maintain investment accounts 
of more than $35 billion for the long-term maintenance and 
replacement of common property. 

 Homeowners associations and other planned communities account 
for 52-55% of the totals above, condominiums for 38-42%, and 
cooperatives for 5-7%.  In all, this represents an estimated sixty 
million owners in twenty-four million housing units located in more 
than 300,000 communities. 

 40% or 24 million are condominium owners living in an estimated 
ten million units, within 120,000 communities. 
 

Pre-sale Requirement:  This is 
the percentage of the total units in 
a CID that must be sold before 
the mortgagee (lender) will 
consider making a loan. 

The one advantage CAI has over other interest groups fighting for their 
members is that they focus on policy that does not cost the taxpayer yet 
directly affects the marketability of the community.  NAR®, homebuilders, 
and mortgage bankers are hammering away at ways to make their products 
simpler, less expensive, or easier to sell.  The National Association of 
Homebuilders fought unsuccessfully for a 30% presale requirement instead 
of the 50% presale requirement now in effect.  They lost that battle but not 
the war. 

The 50% presale requirement will not sound the death knell for 
condominium projects as some have claimed. 

A more conservative presale approach will give commercial lenders more 
confidence in closing projections.  Pricing strategies and incentive 
promotions can help build urgency within the framework provided.  There 
are other pending issues that the industry will continue to push HUD {FHA 
is part of HUD} to permit, but with the two fundamentals now in place – 
financial integrity and presale stability – the issues should become more 
realistic on both sides.  Everyone including HUD and the FHA wants to see 
the condominium market reach the sales momentum corner it so 
desperately needs to turn. 

I for one am ready, after leaning on President Obama in past columns 
about the condo mess, to support HUD and the FHA to encourage them to 
keep listening.  We can expect the National Association of Homebuilders to 
continue to fight for liberal presale and other sales-friendly requirements 
and for lenders to fight for their interests. 

As REALTOR®s come to understand and see the sales impact that good 
management and financial stability means to the value of existing 
condominiums, they will tend to take harder looks listing and selling 
opportunities within the condominium community.  The stroke of a pen 
changes interest rates, presale requirements, and down payment 
requirements, but the reputation for good management and a stable 
financial condition comes with time.  No matter what other issues must be 
addressed, it is comforting to know that, if “FHA approved” financial stability 
of its condominium association will not be one of them. 

“We are pleased to have this opportunity to work with FHA and other 
stakeholders on this critical issue,” said CAI Chief Executive Officer 
Thomas M. Skiba, CAE. 
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“This is just the first step to correcting the historic challenges in the 
condominium market.  More needs to be done and we will continue to do 
everything we can to restore confidence in housing and protect 
homeowners and homebuyers.”  Well said.  And well done. 

2.4.2.7 REO LISTINGS 

by Kenneth R. Harney for Realty Times, December 4, 2009 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

September 20th, 2010, Fannie announced “that more than 29,000 owner 
occupants have purchased homes in neighborhoods across the country 
through its First Look™ initiative over the last year” (source).  As of today 
(September 2012) this program is ongoing. 

Fannie calls its latest REO home sales program “First Look,” but investors 
might want to call it “Second Look.” 

That’s because the “first look” at all of Fannie’s new REO listings, starting 
this month, will now go to home buyers who plan to occupy the units they 
purchase, or to local public agencies participating in “neighborhood 
stabilization” or community development programs. 

When Fannie lists one of its tens of thousands of foreclosed and 
repossessed houses for sale through a participating real estate broker, 
investors will be barred from submitting bids for the first fifteen days. 

During that time, Fannie will only consider offers from owner-occupant 
purchasers and local agencies – even if investors are ready to make 
superior, all cash competing bids. 

Once the fifteen days are up, everybody will be free to bid – investors, 
ordinary home buyers, and government agencies. 

Terry Edwards, Fannie’s executive vice president for credit portfolio 
management, explained that the company is intentionally trying to give a 
leg up to ordinary buyers over private investors in order to increase owner 
occupancy levels in neighborhoods hard hit by waves of foreclosures. 

“First Look provides owner occupants and public entities that are committed 
to the community an early opportunity to purchase one of Fannie’s REO 
properties,” he said. 

HUD’s Neighborhood Stabilization 
Program seeks to stabilize 
declining communities by 
redevelopment of foreclosed and 
abandoned homes (source). 

Under the revised First Look policy, owner occupants who have qualified for 
local financing assistance using the Obama administration’s neighborhood 
stabilization program  will also be eligible for deal-sweeteners that won’t 
be available to investors. 

For example, they won’t have to come up with the usual earnest money 
deposits that other bidders are required to make but instead can put down 
as little as $500 to tie up the property.  Owner occupant purchasers will 
also get up to 45 days to close on their transactions – 15 days longer than 
other bidders get from Fannie. 

Despite the second tracking for private investors, however, Fannie will 
continue to offer its favorable Home Path financing options for investors – 
including low downpayments and no appraisal fees. 

http://www.fanniemae.com/portal/about-us/media/corporate-news/2010/5160.html
http://portal.hud.gov/hudportal/HUD?src=/program_offices/comm_planning/communitydevelopment/programs/neighborhoodspg
http://portal.hud.gov/hudportal/HUD?src=/program_offices/comm_planning/communitydevelopment/programs/neighborhoodspg
http://portal.hud.gov/hudportal/HUD?src=/program_offices/comm_planning/communitydevelopment/programs/neighborhoodspg
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What’s the likely impact of the new policy on investors?  At the moment 
that’s not clear.  Investors have been key partners to Fannie in disposing of 
its ever-growing inventory of REO, and Fannie’s goal as a corporation 
remains that of maximizing its returns on its assets.  Fannie doesn’t want to 
chase away investors. 

But let’s face it:  Fannie is also a totally federally controlled entity today – 
and politically it makes a lot of sense to work with the Obama 
administration when it comes to promoting home ownership. 

2.4.2.8 CONDO LOAN RULES 

by Kenneth R. Harney for Realty Times, June 29, 2009 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
FHA has come out with its long-awaited rules on condominium loans and 
they’re a mixed bag for investors, second home, and other buyers and 
sellers. 

 
 
 
FHA’s market share has risen six 
fold (to 30%) since 2006 (source). 

On the one hand, the rules allow lenders more flexibility in reviewing condo 
project eligibility and documentation.  That’s good – it should allow more 
lenders to increase their condo activity in the red-hot FHA segment of the 
market . 

On the other hand, the agency is imposing a number of important 
restrictions.  Here’s a quick overview of the rules: 

Condo hotels (aka, “Condotels”) 
are typically high-rise buildings 
developed and operated as luxury 
hotels, usually in major cities and 
resorts.  Units, when not occupied 
by their owners, may be rented by 
hotel management. 

Units in condo hotels  are prohibited.  Ditto for units in time share or 
“segmented ownership” projects, houseboat condo developments, and 
projects where there are multiple dwellings inside single condominium units. 

FHA said it won’t insure units in condominiums where more than 25% of the 
total space is allotted to commercial uses, such as retail stores or offices.  In 
fact, the agency made a point of emphasizing that it will reject loan 
applications from any property that it deems not “to be primarily residential” 
in character. 

FHA also won’t insure condo loans if more than 10% of the units are owned 
by investors.  That’s a much stricter standard than Fannie’s, which permits 
up to 49% of units to be investor owned.  The 10% rule applies as well to 
situations where a builder or developer is left with unsold units and rents 
them out. 

The agency won’t endorse loans from projects where less than 50% of the 
total units already have been sold or where less than 50% of the units are 
owner-occupied or sold to buyers “who intend to occupy them.” 

FHA doesn’t even want to insure loans on units located in buildings with 
heavy concentrations of units that are FHA-financed.  If more than 30% of 
the unit owners in a project took out FHA-backed loans, the agency doesn’t 
want to do any more business in that condominium. 

In a concession to rental apartment project investors who convert their 
buildings to condo, FHA is abandoning its current one-year mandatory 
waiting period before considering loan applications on condo units. 

Finally, FHA said it doesn’t want to have anything to do with condo projects 
that might be affected by negative environmental factors.  For example, it 

http://themortgagereports.com/7158/fha-streamline-changes-updates
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won’t insure units in buildings located within a thousand feet of a major 
highway – it wants to avoid adverse noise pollution impacts on property 
values – or within 3,000 feet of a dump, landfill, or EPA Superfund site. 

2.4.3 MORTGAGES 

2.4.3.1 WHO OWNS MY MORTGAGE? 

by Ralph Roberts for Realty Times, April 27, 2009 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
 

About MERS:  A “mortgage loan” has two parts:  the “mortgage note,” 
which is the borrower’s promise to pay; and the “mortgage,” which gives the 
creditor the right to sell the home should the borrower default.  For any 
given mortgage loan, its note may change hands several times before it is 
extinguished.  MERS is a service which holds the mortgage associated with 
the note such that the note can be sold without the need for the new owner 
to have the mortgage re-assigned (source). 
When trying to contact your lender to work out a payment plan or some 
other deal, knowing who owns your mortgage can be very helpful.  
Unfortunately finding out is not as easy as it sounds.  You should be able to 
call the phone number on your last mortgage statement or the number in 
your payment coupon book and connect directly with your lender.  More 
often than not, this merely puts you in touch with the servicer – the 
business that collects and processes your payments.  In some cases, the 
servicer is prohibited from divulging the true identity of your lender.  In other 
cases, the person you’re dealing with has no idea who your lender is. 

Mortgages are often sliced and diced and repackaged into mortgage 
backed securities (MBS’s) that are sold and traded on Wall Street.  Many 
investors subscribe to an automated system called MERS (Mortgage 
Electronic Registration System) that keeps track of who owns the mortgage 
and note as it changes hands among investors, as well as who services it 
for that investor.  MERS can provide another level of anonymity to the 
process.  On many mortgages, the mortgagee (the party that gave the 
mortgage) is listed only as MOM (MERS as Original Mortgagee).  No, that 
doesn’t mean you can call your mom to find out who owns your mortgage 
note.  It means you have to try to look it up in the MERS registry.  
Customers trying to look up the investor on the MERS registry will not find 
it.  MERS makes the name and contact information of the servicer available 
but not the name and contact of the investor.  That information is for the 
servicer or investor to disclose, not MERS. 

To add to the confusion, the Mortgage Meltdown sank many banks and 
other lending institutions which were taken over by other banks or 
regulators. 

So, what should you do if you’re trying to track down your lender?  Take the 
following approach:  

I had little trouble finding the 
owner of my mortgage note by 
going to the MERS website. 

1. Call the phone number on your most recent mortgage statement or 
your payment coupon book.  This will put you in touch with the 
servicer who may also be the lender who owns your mortgage or at 

http://www.sourceoftitle.com/blog_node.aspx?uniq=706
https://www.mers-servicerid.org/sis/
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least be able to tell you the name of your lender.  (Remember, the 
person may not know or may not be permitted to tell you.) 

2. If you have an FHA loan, contact FHA’s National Servicing Center to 
determine who owns your mortgage:  (800) CALL- FHA / (800) 225- 
5342; hsg-lossmit@hud.gov 
 
Department of Housing and Urban Development National Servicing 
Center 301 NW 6th Street, Suite 200 Oklahoma City, OK 73102 

3. You can try to contact Fannie.  If they own the note, they may 
provide the identity of the investor:  1-800-7FANNIE (1-800-732-
6643). 

4. If the mortgage is listed as MOM or has a MIN (Mortgage 
Identification Number) assigned to it, you can search the MERS 
database by mortgage identification number (MIN), your name and 
social security number, or the property’s address.  Dial the toll-free 
MERS Servicer Identification System at 888-679-6377 (an 
automated touch-tone system) or search online. 

5. If you know the name of the bank or other lending institution that 
owns your mortgage but have no contact information for them, 
check out Hope Now. 
 

One of the most important steps to saving your home from foreclosure is to 
get in touch with your lender immediately.  Better yet, hire a qualified 
attorney with experience in foreclosures and loan modifications to contact 
your lender on your behalf, so you have legal representation on your side.  I 
can guarantee that your lender has an attorney reviewing the paperwork.  
You should have one to watch your back, too. 

Since this article was written, homeowners can now check to see if their 
loan is owned by Fannie here or Freddie here.  Both sites also give 
homeowners instructions about how to apply for a HARP refinance 

2.4.4 DISTRESSED PROPERTIES 

2.4.4.1 NEW CALIFORNIA LAW WILL EXPAND ANTI-DEFICIENCY 
PROTECTIONS  

by Bob Hunt for Realty Times, October 23, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
Click here to see a video of 
Senator Corbett introducing this 
bill. 

Recently the California legislature took action that will expand anti-
deficiency protections for California mortgage borrowers.  Another way to 
put this is to say that the legislation enlarges the class of non-recourse 
loans in California. 

A recourse loan  is one in which the lender has the right to go after other 
financial assets of the borrower in the event that (a) the borrower doesn’t 
repay the loan and (b) the asset(s) given to secure the loan – i.e. the 
collateral – is not of sufficient value to fully repay the loan. 

mailto:hsg-lossmit@hud.gov
https://www.mers-servicerid.org/sis/
http://www.hopenow.com/mortgage-directory.php
https://www.knowyouroptions.com/loanlookup
https://ww3.freddiemac.com/corporate/
http://www.youtube.com/watch?v=aICKsJJCGMw
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In California, almost all mortgage loans are non-recourse loans as they 
are made using trust deeds containing a power-of-sale clause that confers 
to a trustee (often a title company) the authority to sell the home should the 
borrower default and which requires the lender to accept the proceeds of 
the sale as his only source of repayment for the loan (source). 
Suppose, for example, that a borrower takes out a $400,000 mortgage loan 
in order to purchase a $500,000 home.  Suppose further that, after the 
crash, the house in now worth only $350,000.  The borrower defaults and 
the lender forecloses.  If the lender only gets $350,000 and the loan is 
recourse debt, then the lender could pursue other assets of the borrower in 
an attempt to recover the $50,000 difference. 

If the loan were not a recourse loan, the lender could not take action to 
recover the deficiency – the difference between what was owed and what 
was received. 

In many states, mortgage loans are recourse loans. Foreclosure may not 
be the end of the borrower’s problems. Collection actions may follow. 

In California, as in some other states, some mortgage loans are non-
recourse in nature.  These are said to have anti-deficiency protection.  
California law provides that a loan used to acquire a residential property (1-
4 units) which will be occupied by the owner is a non-recourse loan.  If the 
property goes to foreclosure, and if there is a deficiency, that is the lender’s 
tough luck.  No further action against the borrower is available. 

But what if the original non-recourse purchase money loan has been 
refinanced?  Suppose that the $400,000 loan (above) had subsequently 
been refinanced at the same principal amount but at a lower interest rate.  
Would the new loan also be non-recourse?  Not under current California 
law.  If a judicial foreclosure  of the new loan did not yield funds sufficient 
to pay it off, a deficiency judgment would be available to the lender. 

The new law will change that.  SB 1069 (Corbett) provides that there shall 
be no deficiency judgment available on any loan “which is used to refinance 
a purchase money loan, or subsequent refinances of a purchase money 
loan…” 

With one exception.  Suppose, as is often the case, the refinancing was for 
a larger amount than that owing on the original loan.  Suppose it is a “cash 
out” refi.  The original loan was $400,000, but values increased enough for 
the refinance to be at $500,000.  Now, if that loan were foreclosed on, the 
anti-deficiency protection would only extend to the amount needed to pay 
off the original purchase money loan.  The rest ($100,000 in the example) 
would be recourse, subject to further collection action. 

SB 1069 was passed by the legislature and in July it was approved by the 
Governor.  It amends CC §580(b).  It becomes effective January 1, 2013, 
and it will apply only to loans executed after that date. 

2.4.4.2 STRATEGIC DEFAULTERS ROLL THE DICE 

by Broderick Perkins for Realty Times, December 1, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
More than one in three Americans think it’s okay to walk away from their 
mortgage, either to trigger lender assistance, or because they don’t think 

http://www.courts.ca.gov/1048.htm
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it’s worth it to hold onto a home with a value that is less than the mortgage 
balance. 

Along with those Pew Research Center findings about “strategic defaults” – 
walking away from a mortgage you can afford to pay – others take a 
calculated risk that homeownership can be possible soon after foreclosure. 

Indeed, a recent FICO study may have inadvertently created a blueprint for 
strategic defaulters to game the system. 

The study revealed the financial status of strategic defaulters and the 
financial strategies they used before they defaulted, could put them in a 
position to weather a foreclosure and buy anew sooner than expected. 

The study found that strategic defaulters may not pay their mortgage but 
they keep current on other credit so it is available to see them through the 
foreclosure.  Keeping current on other credit also helps them regain a high 
credit score sooner than others who go into foreclosure and wreck all their 
credit. 

That means strategic defaulters tend to go into foreclosure with a higher 
credit score than those who enter foreclosure because they can’t pay the 
mortgage. 

A higher credit score can put strategic defaulters ahead of the credit-score-
rebuilding game that comes after foreclosure. 

 
Robert Aldana 

“Your credit score gets a boost, in part, based on the number of positive 
accounts in your credit report.  The more you have, within reason, the faster 
your credit score rises, even after losing a home,” says Robert Aldana, a 
Silicon Valley real estate agent and publisher of LetsTalkRealEstate.com. 

“Others will tell you seven to ten years must pass before you can buy again.  
At that time, uninformed people say, you’ll have to buy at high interest rates. 
That’s not always true,” says Aldana. 

Aldana doesn’t advocate strategic defaults but suggests those in 
foreclosure not give up hope of buying anew sooner than expected. 

While you may be able to quickly rebuild your credit report after a 
foreclosure and buy sooner than expected, with some financial 
preparations, the strategic default approach to foreclosure doesn’t eliminate 
the immediate impact on your financial status. 

If you can afford to pay your mortgage, you’ll have to determine if it’s worth 
the risk not to. 

Here’s what to expect in a strategic default. 

 A foreclosure remains on your credit report for seven years and your 
credit score can plunge by as much as 150 points.  Only bankruptcy 
will affect your credit score more adversely than foreclosure.  
Bankruptcy can remain on your credit report for ten years. 

 Last year, Fannie began prohibiting strategic defaulters from 
obtaining Fannie-backed mortgages for seven years after a strategic 
default-triggered foreclosure.  That reduces the number of home 
loans available to you after a strategic default. 

http://www.deadlinenews.com/2010/10/05/more-than-one-in-three-say-its-ok-to-walk-away-from-mortgage/
http://www.deadlinenews.com/2011/09/28/homeownership-possible-within-three-years-after-foreclosure/
http://www.letstalkrealestate.com/
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 During the time the black mark remains on your credit report, 
securing other credit at reasonable terms and rates won’t be easy, if 
possible at all. 

 You could also face problems shopping for insurance or applying for 
a rental home or a job in some industries where you are expected to 
have a financially fit character. 

 In some cases, the debt the foreclosure “erases” could be recorded 
as income, against which you’ll have to pay taxes. 
 

“Some may see strategic default as a way to get out of paying a bad debt,” 
says Charles Chung Experian’s president of Decision Analytics. 

“But its associated costs like a lower credit score, higher interest rates, and 
less ability to secure future credit, can wipe out the financial benefit of no 
longer having a mortgage payment,” Chung added. 

The tone of all the articles I’ve seen about strategic defaults is negative.  
Their authors imply that those who strategically default on their underwater 
mortgages are immoral.  But I don’t see it that way at all. 
The deal with a purchase-money lender was always that if the borrower did 
not pay, the lender’s recourse was to take possession of the house.  It was 
the lender’s job to evaluate the risk of his loan and to charge his borrower 
sufficient interest to make his loan profitable. 
It’s not unlike a pawnbroker, who keeps the merchandise you’ve pawned if 
you don’t pay him back in time 

2.4.4.3 LONGER FORBEARANCE OPTION HELPS TEMPORARILY 
STRUGGLING HOMEOWNERS 

by Broderick Perkins for Realty Times, January 12, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
If you are struggling to pay your mortgage, but can see a light at the end of 
the tunnel, don’t overlook the forbearance option. 

Freddie recently gave mortgage servicers of its loans authority to provide 
you with up to a year of forbearance – as much as four times the previous 
term. 

Along with a mortgage modification, short sale, special refinance or other 
approach to give you relief from a mortgage that’s squeezing your wallet, a 
forbearance could see you through a rough spot and help keep you in your 
home. 

With a forbearance, you and your mortgage company agree to temporarily 
suspend or reduce your monthly mortgage payments for a specific period of 
time.  In the past, that’s typically been only for a few months. 

The option is designed to give you some financial breathing room so you 
can handle your short-term financial problem, often unemployment or 
under-employment, and get back on your feet. 

Also, a forbearance is less damaging to your credit score than a foreclosure 
or short sale. 
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Freddie gives mortgage servicers an expanded authority to provide six 
months of forbearance to unemployed borrowers without Freddie’s prior 
approval and up to an additional six months, or a full year, with Freddie’s 
prior approval. 

Previously Freddie allowed servicers to grant up to three months of 
forbearance with no payment and without prior approval, or six months at a 
reduced payment with prior approval. 

Longer forbearance required prior approval and was generally restricted to 
events such as natural disasters, permanent disability, or long-term medical 
emergencies. 

Under Freddie’s deal, delinquent borrowers in an existing short term 
forbearance plan can be evaluated for an extended forbearance under the 
new policy. 

“These expanded forbearance periods will provide families facing 
prolonged periods of unemployment with a greater measure of security by 
giving them more time to find new employment and resolve their 
delinquencies.  We believe this will put more families back on track to 
successful long-term homeownership,” said Tracy Mooney, a senior vice 
president with Freddie. 

The FHFA is directing the expanded forbearance to take effect on February 
1, 2012. 

Just as other lenders, government and private, offered foreclosure 
moratoriums during the holidays, expect forbearance relief from a variety of 
lenders. 

Fannie has it’s own forbearance program and the FHA and Making Home 
Affordable programs similarly expanded their forbearance programs last 
year. 

Private lenders also strike forbearance deals. 

You’ll have to prove your hardship by documenting your basic financial 
status with mortgage statements, proof of other debts, and income status 
(pink slip, pay stubs tax returns). 

Fannie offers some forms to help you gather information. 

Once the forbearance period ends, you will need to repay the amount that 
was reduced or suspended. 

You typically have several ways to accomplish this – by moving payments 
to the end of your mortgage, which will lengthen the term; by making a one-
time payment for the amount; or by adding a specific amount to your 
payments each month until the entire amount is repaid. 

If you are still struggling with your mortgage after the forbearance period 
ends, you may qualify for and be directed to a mortgage modification or 
another solution. 

2.4.4.4 HOMEOWNER BILL OF RIGHTS SET TO PASS CA LEGISLATURE 

by Bob Hunt for Realty Times, July 3, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 



Consumer Protection Reader, 2013 Edition 

Page 166 © 2013 45HoursOnline, All Rights Reserved 

 
On August 1st, the “Homeowner 
Bill of Rights” became law. Watch 
this YouTube video of 
Kamala Harris (above) 
announcing the passage of this 
law.  

A few months ago we discussed a California legislative package – The 
Homeowner Bill of Rights – that had been brought forward by State 
Attorney General (AG), Kamala Harris.  Ms. Harris has sought both to codify 
and build upon concessions won in a recent settlement between the major 
banks and 49 of the states.  The settlement had to do with a variety of 
alleged mortgage and foreclosure abuses. 

At the time, CAR®, as well as related industry groups, had voiced opposition 
to many aspects of the legislation.  Subsequently, the bills went to a special 
conference committee where they were modified and fine-tuned outside of 
the normal hearing processes.  Last week the bills came back to the 
legislature and they are set for debate and votes this week . 

Two of the key bills in the package are AB 278 (Eng/Feuer/Mitchell) and SB 
900 (Leno/Corbett/DeSaulnier/Evans).  Before outlining their major 
provisions, let us first note their specific limits and their declared purpose. 

The procedures described are applicable only to mortgage loans for owner-
occupied, residential properties of no more than four units.  “ ‘Owner-
occupied’ means that the property is the principal residence of the borrower 
and is security for a loan made for personal, family, or household 
purposes.”  Only senior liens are covered.  Many provisions of the bills will 
sunset January 1, 2018. 

The declared purpose of the act “is to ensure that as part of the non-judicial 
foreclosure process, borrowers are considered for, and have a meaningful 
opportunity to obtain, available loss mitigation options, if any, offered by or 
through the borrower’s mortgage servicer, such as loan modifications or 
other alternatives to foreclosure.”  Additionally, it is also stated, “nothing in 
the act shall be interpreted to require a particular result of that process.”  
Which is to say, there is no guarantee that applicants will in fact obtain loan 
mods. 

There are four key provisions to these central bills.  

1. Dual Tracking Ban:  The legislation would require a mortgage 
servicer to render a decision on a loan modification before 
advancing the foreclosure process by filing a notice of default or 
notice of sale, or by conducting a trustee’s sale.  The literature and 
real estate meetings overflow with horror stories about a lender 
processing a loan mod application (or short sale) in one department, 
while another department proceeds ahead and forecloses on the 
property.  This won’t happen under these bills.  There is a spelled-
out procedure whereby, once a completed application is received, it 
must be processed (with a right of appeal in case of denial) before 
there can be any further movement towards a foreclosure. 

2. Single Point of Contact (SPOC):  As the Senate legislative analyst 
notes, “Borrowers have reported … regarding frustration in seeking 
loss mitigation [that] resulted in numerous phone calls with different 
people, each one not aware of the efforts of the other.  Additionally, 
borrowers have reported submitting paperwork to one contact at a 
servicer to only get passed on to another contact who then requests 
the same information …”  Just about any active REALTOR® could 
confirm this.  The bill provides that an SPOC be an individual or a 
team, “each of whom must have knowledge of the borrower’s status 

http://www.youtube.com/watch?v=MAszgniGuOI
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and … alternatives, access to decision makers, and the 
responsibility to coordinate the flow of documentation …” 

3. Enforceability:  Borrowers are given the authority to seek redress 
of material violations of the legislation.  If this occurs during the 
process, the borrower may seek injunctive relief.  If the foreclosure 
has already occurred, monetary damages may be sought.  
Damages are limited to actual damages.  However, if the violation is 
shown to be “reckless or intentional,” the court may award a 
borrower the greater of treble damages or $50,000. 

4. Verification of Documents: The legislation requires that the party 
filing the documents must “ensure that it has reviewed competent 
and reliable evidence to substantiate the borrower’s default and the 
right to foreclose.”  An entity “that engages in ‘multiple and repeated’ 
violations of this requirement may be subject to a civil penalty of up 
to $7,500 per mortgage or deed of trust …”  The action would have 
to be brought by a public prosecutor or in an administrative 
proceeding. 
 

CAR® still opposes these bills on grounds largely related to possible 
unintended consequences:  namely, that the foreclosure process may 
become so stalled and cumbersome that it will negatively affect the real 
estate market by making the lending process more difficult and expensive.  
Nonetheless, it is a pretty sure bet that the legislative package brought to a 
Democrat-controlled legislature by a Democrat attorney general will be 
passed and signed by a Democrat Governor {and it was}. 

2.4.4.5 SHORT SALE INSIGHT AVAILABLE FROM EXPERTS JUST IN TIME 

by Broderick Perkins for Realty Times, August 9, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
You can’t have enough short sale information ... particularly the kind of 
information you can only get from experts in the trenches at a time when 
the short sale market is growing faster than the economy. 

Two new resources come to the rescue. 

 
 
 
 
I read this document and found it 
excellent.  It distills scores if not 
hundreds of hard knocks into 51 
kernels of wisdom. 

 The first is free from the National Association of Exclusive Buyer 
Agents (NAEBA) and it comes with a title as long as it takes to 
complete a short sale:  “Short Sales Are a Long Shot For America's 
Home Buyers - 51 Critical Things Buyers Need to Understand About 
Short Sales.”   
 
That’s right – 51 critical items you can read while you are waiting the 
average 300 days or so it’ll take for a short sale to close.  You’ll 
need every critical item. 

http://www.exclusivebuyeragentsblog.com/?p=318
http://www.exclusivebuyeragentsblog.com/?p=318
http://www.exclusivebuyeragentsblog.com/?p=318
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 The second is from a homeowner who learned her way through two 
short sales and lived to write about it.  It’s a $5 self-published ebook 
worth every penny , even if you are just following along with a real 
estate agent, attorney or other expert helping your through the short 
sale ordeal. 
 
Jane Evers’  “A Homeowner's Guide To Short Sales,” (Stillwater 
Media, Inc., $4.95) delivers on the promise “Discover things you 
never thought you’d need to know.” 
 
Evers, an educator also learned in marketing, corporate 
communications and multimedia productions, penned the ebook 
after two short sales.  Her motivation came during the short sale 
process when she was unable to find short sale resources from the 
distressed homeowner's point of view.  So, she wrote the book on 
the subject. 

I found this 10-page guide well written but shallow.  It is based on this 
investor's experience selling her two modest condos in Florida by herself.  
She marketed her condos using Craigslist, flyers posted on bulletin boards 
at local stores, and by contacting the developer seeking buyers.  I disagree 
with Mr. Perkins – it’s not worth any cent. 
In a short sale, the homeowner typically is “underwater,” that is, the 
property is worth less than the mortgage, but the lender forgives a portion 
of the debt, provided a qualified buyer is available to purchase the property. 

Short sales can leave a blemish on your credit report, but not as bad as the 
black mark left by a foreclosure or bankruptcy. 

Short Sale Market 
Short sales are big and getting bigger and, along with such market sector 
growth, unfortunately comes fraud.  Information from both publications 
show you the short sale ropes and help you avoid getting ripped off. 

According to RealtyTrac, short sales were up 25% from a year ago in the 
first quarter this year.  They were also up 16% from the last quarter of 
2011, revealing a rising tide. 

At their highest quarterly level since the first quarter of 2009, short sales 
accounted for 12% of all sales during the first quarter, up from 10% of all 
sales in the previous quarter and 9% of all sales in the first quarter of 2011. 

More short sales are coming to market for a few reasons. 

First, provided the property is in good shape, they can be a real steal.  
Short sales sold for an average price of $175,461 in the first quarter, down 
4% from the previous quarter and down 10% from the first quarter of 2011.  
The first quarter average price was the lowest short sale average price 
since RealtyTrac began tracking the data back in 2005. 

RealtyTrac said the short sale average price was 21% below the average 
price of a non-foreclosure home, up from a 19% discount in the fourth 
quarter and a 16% discount in the first quarter of 2011. 

Banks often see the deal as more advantageous to them than foreclosures, 
which come with carrying costs. 

http://www.erate.com/homeowners-short-sale-ebook-fhfa-streamlined-short-sales.htm
http://www.ahomeownersguidetoshortsales.com/
http://www.ahomeownersguidetoshortsales.com/
http://www.realtytrac.com/content/foreclosure-market-report/foreclosure-sales-trends-in-q1-2012----realtytrac-7213
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“More banks are now recognizing that treating the problem of delinquent 
mortgages with short sales rather than bank repossessions can help them 
minimize their losses and also avoid taking on more REOs, which they then 
have to manage, maintain and market for sale,” said Brandon Moore, 
RealtlyTrac’s CEO. 

First quarter short sales took an average of 306 days to close, down from 
an average of 308 days in the previous quarter but still up from an average 
of 256 days in the first quarter of 2011. 

“Lenders are approving more aggressively priced short sales, which in turn 
is resulting in more successful short sale transactions,” Moore said. 

But a lot can go wrong when wrangling a nearly year-long sale. 

In addition to bargain prices and greater lender cooperation, more 
homeowners are coming to market for a short sale because they were lured 
there by a scam artist making promises he or she has no intention of 
keeping. 

Need-to-Know Short Sale Information 
Here’s a sample from NAEBA’s list of 51 short sale facts that’ll have you 
coming back for more – which is the idea.  Get both publications and get in 
the know. 

 Many short sale contracts do not close.  Short sales are complex 
transactions.  The numbers are improving, but NAEBA members 
say only about half of homes listed as short sales eventually sell as 
short sales.  In some markets the number is smaller.  Failed short 
sales typically end up as foreclosure or renegotiated loans. 

 Hiring a “short sale negotiator” does not guarantee success.  
There’s a cottage industry of companies claiming to specialize in 
short sale negotiations but are often national companies unfamiliar 
with the local real estate market.  Others are just crooks.  Mortgage 
assistance fraud is outlawed but so is bank robbery.  There is no 
accreditation process for this industry and that makes it difficult to 
know who is a grifter and who isn’t.  Even an expert can’t guarantee 
a successful short sale. 

 Likewise, an incompetent, unprofessional or inexperienced listing 
agent can kill the deal.  The large percentage of short sales and 
high turnover rate in real estate comes with the potential that you’ll 
get partnered with a listing agent conducting his or her first or 
second short sale – if you don’t do your homework.  Buyers can’t 
choose the listing agent, but when things appear to be bogged 
down the buyer can contact the listing agent’s broker for assistance. 

 Short sale documents often don’t obligate the lender to complete 
the transaction.  Once the lender makes a decision, they typically 
will stick with it.  However, before the deal is sealed, lenders will bail 
on you in a heartbeat if stronger offers come to the table early, 
especially if the lender can recoup more of their loan. 

 In some states , just when you thought the deal was behind you – 
after closing or just before – the lender can come after you with a 
deficiency judgment for the difference between the selling price and 

http://www.deadlinenews.com/2012/01/31/short-sale-foreclosure-other-debt-forgiveness-beyond-2012-could-cost-you-tens-of-thousands-of-dollars/
http://www.deadlinenews.com/2012/07/04/dont-fall-prey-to-short-sale-fraud/
http://www.deadlinenews.com/2012/07/04/dont-fall-prey-to-short-sale-fraud/
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the mortgage balance.  That could saddle you with debt you thought 
you’d seen the last of or kill the deal after protracted negotiations. 
This practice (of a lender suing for a deficiency judgment after a 
short sale) was made illegal for first loans by SB 931 which was 
signed into law in September 2010 – see “CA Law Restricts Ability 
to Collect Deficiency Judgment After Short Sale.” 

2.4.4.6 SHORT SALE TRANSACTIONS 

Real Estate Bulletin, September 15, 2011 (Fall) 
As we all know, the real estate market is constantly changing and the 
fraudsters, as well as others who have no regard for the law, seem to have 
an innate ability to change with the times. 

Over the past six years, we have experienced a sequence of troubling 
issues in the real estate marketplace.  It started with adjustable rate 
mortgages and stated income loans where prudent underwriting standards 
were ignored and borrowers were placed into loans that they couldn’t 
possibly repay. 

Following that period, when housing prices started to drop, we began to 
experience offers that often exceeded the listing price by as much as 
$100,000 with inflated appraisals to support the transaction and containing 
stand alone addendums directing the extra cash to be paid back to the 
buyer or to a handyman.  The extra cash would end up back in the pockets 
of the perpetrators of the transaction. 

The next wave came with loan modification fraud, where unscrupulous 
individuals offered loan modifications, in exchange for a hefty advance fee, 
to borrowers who were unable to remain current on their loans.  Once the 
advance fee was collected, little was done to secure a loan modification for 
the distressed borrower. 

Mortgage Assistance Relief 
Services Rule:  A rule issued by 
the FTC to curb unfair and 
deceptive practices associated 
with mortgage assistance relief 
services (details). 

During this past year a number of issues have occurred in the marketplace 
in the area of short sales.  This article will primarily focus on issues that are 
within the DRE’s jurisdiction and is not necessarily inclusive of other issues 
that licensees may face in the area of civil liability or with other regulators 
such as the FTC in their enforcement of the Mortgage Assistance Relief 
Services Rule  or HUD in their enforcement RESPA.  Following is a 
summary of several of the areas where DRE disciplinary action may result. 

Unlicensed Short Sale Negotiators 
Unless an institution or individual is otherwise exempt, a California real 
estate broker license is required to engage in the negotiation of short sales 
between borrowers and lenders.  BPC §10137 makes it unlawful for any 
licensed real estate broker to employ or compensate, directly or indirectly, 
any person for performing activities requiring a real estate license who is 
not either a licensed real estate broker or a real estate salesperson 
licensed in the broker’s employ.  A violation of this section constitutes 
grounds for disciplinary action against the broker paying the compensation. 

Common Exemptions 
The most common exemptions to the licensing requirement include 
licensed California attorneys engaged in the practice of law, as opposed to 

http://business.ftc.gov/documents/bus76-mortgage-assistance-relief-services-rule
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the individual simply being an attorney and marketing short sale services.  
In addition, federally insured lenders and wholly owned subsidiaries of 
those lenders are exempt when they are regulated by either the Office of 
Thrift Supervision or the Office of the Comptroller of the Currency.  Also, 
individuals acting on their own behalf as a principal do not need a real 
estate license to negotiate short sale agreements with respect to property 
they own. 

Not Exempt 
One example of companies and individuals who are not exempt include 
real estate salespersons who may only perform short sale services under 
the supervision of their employing broker.  We have encountered 
salespersons who think that they can set up their own short sale 
negotiation companies and collect additional fees on the side.  As a result, 
we have filed accusations against them. 

Non-licensed corporations, LLC’s, partnerships, and any other unlicensed 
business operations also are not exempt from the real estate licensing 
requirement.  This incidentally includes out-of-state corporations and LLC’s.  
The fact that a company is not located in this state does not provide them 
with special status to enable them to negotiate short sales in California. 

There is no exemption for attorneys who are not specifically engaged in the 
practice of law with clients in their short sale operations.  As an example, 
attorneys who set up satellite companies and use unlicensed entities and 
individuals to solicit and negotiate short sales are not exempt from the real 
estate licensing requirement. 

Advance Fees 
Some Short Sale Negotiators have been requiring fees up front from the 
buyers or sellers to initiate short sale negotiations.  Not only is a California 
real estate broker license required but all of the advance fee provisions 
contained in the Real Estate Law apply. 

In order to collect advance fees in any real estate transaction, a broker’s 
advance fee agreement must be on file with the DRE and a no-objection-
letter must have been issued by the DRE. 

Assuming this requirement is met, the advance fees must be placed into a 
trust account until they are earned, which of course will be in accordance 
with the agreement that the DRE has reviewed.  Further, there must be 
reports to principals on disbursements from the trust accounts stating what 
services were provided and the amount withdrawn from the account. 

Property Flipping 
In the current short sale market, there is a new twist on an old theme when 
it comes to flipping properties and generating cash for the perpetrators, 
who oftentimes are committing fraud on lending institutions.  In the worst 
cases, these transactions involve submitting low purchase offers supported 
by broker price opinions and utilizing straw buyers for the initial transaction.  
There is then a double escrow of the property to an ultimate buyer at a 
higher price generating an immediate profit.  This is done without advising 
the lender of the second transaction at the higher price. 

Transactions, such as the one described above, are nothing less than 
lender fraud and not only will these transactions result in license discipline 
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but there have been federal criminal prosecutions initiated for defrauding 
federally insured lending institutions. 

Hidden Surcharges 
In addition to all of the above, there are other short sale violations involving 
hidden surcharges generating causes for disciplinary action against the 
licensees involved.  This includes licensees charging buyers a hidden fee 
to make an offer, sometimes paid to a short sale negotiator who is nothing 
more then an alter ego of the licensee.  Schemes can also involve padding 
transaction fees to rebate monies to the seller that are hidden from the 
lender.  We also see stand alone addenda in transactions providing 
instructions as to how monies are to be handled outside of escrow and 
hidden from the lender.  This “technique” is often used to pay off junior 
loans on a property or to pay the seller a sum of cash outside of escrow.  
These fees are normally hidden and are not reflected on the HUD-1. 

Combating Short Sale Fraud 
The Department has been active in combating short sale fraud on a 
number of fronts.  First, recognizing that prevention is one of the best paths 
to reduce the occurrences of misconduct.  The Department has sent 
messages on fraud alerts and scams to over 400 lenders so that they can 
guard against the practices described in this article.  Secondly, we have 
sought out lenders with short sale fraud complaints of which we have 
become aware seeking cooperation in our disciplinary actions, thus 
protecting a victim to the fraud.  In addition, we have attended law 
enforcement fraud seminars throughout the state focusing attention on 
short sale fraud.  Finally, we have established contacts with state and 
federal regulators and prosecutors with case information and short sale 
education. 

The Department has published several consumer and industry alerts on the 
subject of short sale fraud as well as other topics and they are all available 
for review on the Department’s Web site.  Just key “short sale” into the site 
search function to retrieve all pertinent information. 

In order to stay current on these topics, please check the web site regularly 
and promptly report to the DRE any unlawful activity that you observe in the 
marketplace.  All real estate fraud, not just short sale fraud, harms 
everyone in the industry who is competing for business, as well as 
homeowners by creating reduced property values.  Together, we can make 
a difference. 

2.4.4.7 SHORT SALES STILL IRRITATE 

by Bob Hunt for Realty Times, August 9, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Earlier this year we discussed the fact that CAR® was undertaking a major 
effort to bring about improvement in short sale processes.  A December, 
2010, Short Sale Lender Satisfaction Survey had confirmed what was 
already known on an anecdotal basis.  The survey was conducted among 
CAR® members.  Among its findings:  fewer than three in five short sale 
transactions closed successfully; more than half of those surveyed said that 
their last transaction took 60 days or more to receive a written approval or 

http://www.dre.ca.gov/
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disapproval – many took much longer; 70% of survey respondents said that 
their last short sale transaction was difficult or extremely difficult. 

HAFA, Home Affordable 
Foreclosure Alternative program 
is for underwater borrowers 
who've been denied a 
modification via HAMP, HARP, or 
other programs under the federal 
government’s Making Home 
Affordable plan.  The program 
pays cash to both borrowers and 
lenders and may provide funds for 
relocation (source). 

In December, CAR® president Beth Peerce wrote on behalf of the 170,000 
member organization to the Treasury Secretary, Acting Director of the 
FHFA, and the CEOs of both Fannie and Freddie.  In addition to making 
recommendations about specific aspects of the so-far unsuccessful HAFA 
program , she also urged that “…Treasury should set forth the 
underwriting guidelines to which servicers and lenders must adhere.  The 
government’s unwillingness to mandate action by lenders to stem the 
current housing crisis relegates HAFA to yet another well-intentioned 
voluntary program which servicers, lenders, and investors are all too happy 
to ignore and which CAR® fears will fail.” 

On March 10, CAR® placed an open letter advertisement in California’s 
seven largest daily newspapers calling on lenders and industry regulators 
to streamline and improve the short sale process.  The full-page ad 
appeared in major papers throughout the state. 

Later in March, CAR® announced that it had partnered with Fannie on an 
initiative designed to help REALTOR®s quickly resolve issues that might 
arise after a short sale offer is made on a Fannie-backed loan.  The Fannie 
Mae Short Sale Assistance Desk would “provide brokers and agents the 
ability to significantly shorten the time they have to wait for approval on 
Fannie short sale transactions…”. 

As of Sept. 2012 the bill remains 
in committee.  According to 
Govtrack, it has an 8% chance of 
being enacted (source). 

In April, as a result of considerable legislative advocacy efforts by both 
CAR®, NAR®, and other REALTOR® groups, H.R. 1498, “Prompt Decision for 
Qualification of Short Sale Act of 2011”  was introduced into the House of 
Representatives by Congressmen Tom Rooney (R-Florida.) and Robert 
Andrews (D-N.J.)  Its purpose was “to require the lender or servicer of a 
home mortgage, upon a request by the homeowner for a short sale, to 
make a prompt decision whether to allow the sale.” 

So, how are all these efforts working out?  To date, we have to say, not 
quite as well as we would have liked. 

H.R. 1498, introduced April 12, was referred to the Subcommittee on 
Financial Institutions and Consumer Credit on May 2.  There it sits, 
appropriately enough, moving forward with all the speed of a short sale 
request {☺}. 

Moreover, a follow-up CAR® survey – conducted in June – suggests that, if 
anything, things may be getting worse.  In the recent survey, 77% (up from 
70% in December) reported closing short sale transactions as “difficult” or 
“extremely difficult.” 

 
 
 
 
This practice was made illegal by 
the Homeowner’s Bill of Rights 
which was signed into law in 
August 2012 (see Homeowner Bill 
Of Rights Set To Pass CA 
Legislature). 

To quote from the CAR® report, REALTOR®s continued to cite 
communication issues as the most frequent obstacles in working with 
lenders and servicers during the short-sale process.  These communication 
issues include lenders slow response time to a short-sale package (cited by 
66% of REALTOR®s), poor communication with lender representatives (cited 
by 55% of REALTOR®s), and repeated requests for documentation (cited by 
51% of REALTOR®s).  More than 15% of REALTOR®s indicated that the lender 
foreclosed on the home before the short-sale transaction could be 

http://homeloanhelp.bankofamerica.com/en/mha-programs.html?cm_mmc=CRE-Mortgage-_-vanity-_-MO01VN0026_mha-_-Online
http://www.car.org/newsstand/news/openletter/
http://www.govtrack.us/congress/bills/112/hr1498


Consumer Protection Reader, 2013 Edition 

Page 174 © 2013 45HoursOnline, All Rights Reserved 

completed . 

To be sure, it may be a little early to say that institutional efforts begun in 
December haven’t worked.  They well may need more time.  But, certainly, 
the pushing and prodding and pleading have yet to show any results. 

If that hasn’t worked, perhaps it would be relevant to focus the attention of 
lenders on the following survey finding:  “Overall satisfaction with the 
lenders REALTOR®s worked with in their most recent short-sale transaction 
remained extremely poor, with 75% saying they were ‘not satisfied’ or ‘not 
at all satisfied’ up from 67% in December.  Moreover, nearly eight in 10 
REALTOR®s (78%) said they were ‘not likely’ or ‘not at all likely’ to refer 
buyers to the lender for future home purchases.” [my emphasis] 

2.4.4.8 CA LAW RESTRICTS ABILITY TO COLLECT DEFICIENCY 
JUDGMENT AFTER SHORT SALE 

by Bob Hunt for Realty Times, January 25, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
 
 
A “non-recourse” loan means that 
the only security for the loan is 
the home itself; in-other-words, 
the lender does not have any 
recourse to seize any other of the 
borrower’s assets should the 
proceeds of the sale not repay 
the loan.  

Effective January 1, 2011, California first trust deed mortgage holders who 
consent to a short sale of residential property (up to four units) are 
prohibited from seeking a deficiency judgment for the difference between 
the mortgage balance and the proceeds realized through the sale. 

This new law was brought about through SB 931 (Ducheny) which was 
passed by the legislature in August and approved by the Governor 
September 30, 2010. 

According to the author, the purpose of the legislation was “primarily to 
protect distressed homeowners who have purchase money non-recourse  
loans on residential property (1-4 units), when the fair market value of the 
subject property is less than the balance of the first deed of trust.  The 
legislation will make sure that these homeowners do not incur a higher 
dollar amount of liability after a short sale than they would otherwise have 
after a foreclosure sale.” 

The author noted that, under California law, a variety of anti-deficiency 
protections applied to homes that were sold through foreclosure, but that 
there were no similar protections available when a short sale occurred.  
Ironically, this could provide a disincentive to completing a short sale.  In 
some cases it would be financially more sensible to the borrower to allow a 
home to go to foreclosure and to avoid any deficiency judgment. 

But that, in the author’s point of view, made for bad public policy.  It was, he 
argued, “favorable to have a home sold to a new owner who will upkeep the 
property as opposed to potentially reverting to the lender at a foreclosure 
sale.” 

The provisions of SB 931 do not apply to junior liens.  So it is still possible 
for a 2nd or 3rd mortgage holder to consent to a short sale by releasing its 
lien but, nonetheless, to proceed against the seller for the deficiency 
between the balance of the note and whatever proceeds the lien holder 
received from the short sale . 
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This was true when this article was written but a few months later SB 458 
was passed.  That bill extended anti-deficiency protection to short sellers 
for junior loans.  Consequently, it is now the law that any junior lienholder 
who agrees to a short sale is precluded from demanding any other 
remuneration for his loan other than that which he agrees to accept in 
return for consenting to the short sale.  (see: Short Sale Transactions:  The 
“Lawfulness” of Fees Charged to Buyers.) 
Additionally, SB 931 does allow a 1st trust deed holder to pursue a 
deficiency after a short sale if the borrower “commits either fraud with 
respect to the sale of, or waste with respect to, the real property that 
secures the first deed of trust … .”  {But this is true for a foreclosure as 
well.} 

SB 931 received no registered opposition during the legislative process.  
However, if similar legislation is introduced with respect to junior liens, it is 
expected that institutional lenders will be opposed. 

2.4.4.9 SAN DIEGO 2011:  YEAR OF THE SHORT SALE 

by Bob Schwartz for Realty Times, January 24, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
The most recent data point is July 2012– two and a half years 
after this article was written (source). 

The year prior to when this article was written, January 
2010, Mr. Schwartz issued his 2010 forecast for San 
Diego real estate.  He predicted a double-dip in home 
prices (it happened ).  He based his prediction on his 
assumptions that (1)  the unemployment would remain 
high, (2)  the foreclosure rate would increase from 
“strategic defaults,” (3)  there would be a reduction in 
the demand for housing due to an aging population, 
(4)  the unemployment rate would remain high, (5)  
disposable income would drop due to higher taxes and 
energy costs, (6)  more ARMs would reset, (7)  more 
stringent underwriting standards would take effect, and 
(8)  that more of the public would accept the realty that 
real estate values can fall. 
 
Here’s Mr. Schwartz similarly pessimistic forecast for 
2011. 

Do you see the same things I am seeing written about the 2011 San Diego 
real estate market?  I’ve seen some phrases that sound so much the same 
as previous years being repeated.  Some of them are: 

 Act fast now, or you may be paying thousands more in a few 
months, 

 What a great time to buy with low interest rates and a good supply 
of homes for sale, 

 With interest rates near all-time lows, buying now is a no-brainer, 

 Get in now, before the huge pent-up demand for homes hits, 

 Solid signs of a firming market. 
 

http://www.standardandpoors.com/servlet/BlobServer?blobheadername3=MDT-Type&blobcol=urldocumentfile&blobtable=SPComSecureDocument&blobheadervalue2=inline%3B+filename%3Ddownload.pdf&blobheadername2=Content-Disposition&blobheadervalue1=application%2Fpdf&blob
http://realtytimes.com/rtpages/20100125_sandiego.htm
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We heard the phrase in 2005, too.  The major difference was that in 2005 
and 2006 many of the so called experts were adding a little extra: 

 It’s only a normal pull-back, 

 It’s known as a ‘pause to refresh,’ 

 This is a once in a lifetime buying opportunity before the market 
resumes it’s double digit yearly appreciation.  
 

Amazingly in San Diego, California, the local media talking-heads still go 
back to the same industry spokespeople  to get their 60 second optimistic 
new year outlook for the 6:00PM news. 

Dr. Lawrence Yun, NAR®’s chief economist said on May 8, 2007 “If it 
weren’t for a favorable economic backdrop, housing would probably have a 
hard landing, as it is, we see this as a soft landing with home sales rising 
gradually in the second half of the year and prices recovering a bit later.” 
(Source) 
Naturally, I’d like to join this optimistic, self-promoting crowd, but sorry, I 
have to tell it like I see it. 

The title of this article says it all.  After the $8,000, Federal and California 
home buyer credits expired, the local San Diego real estate market entered 
into a double-dip continued erosion of home values. 

April to May the western states sales dropped a reported 20.9%.  Huge 
double-digit declines in home sales are a major red flag that cannot be 
ignored. 

When will the government learn that you cannot artificially create lasting 
demand?  (Statistics show the vast majority of government housing 
programs, costing billions, are outright failures and have only prolonged our 
malaise.)  I believe the best thing the government can do is to stay out of 
the housing market and let the open market clean up the mess. 

Think about this:  Bernanke initially spent almost $2 trillion to drive long-
term interest rates down. 

The $600 billion QE2 has no effect to date.  Actually, interest rates have 
moved up substantially.  There are a few months left, but I am sure 
Bernanke will use the “it would have been much worse” argument and 
declare success.  The reality is that there will be no QE3, not with Ron Paul 
now as the watchdog of the Fed.  

The Fed announced QE3 in September 2012.  Some call it QE-Infinity 
because the Fed intends to print $40 billion dollars each month to purchase 
mortgage-backed securities and to continue until the economy improves.  
The Fed also announced that it would continue extremely low rates policy 
until at least mid-2015.  Federal Reserve chairman Ben Bernanke 
acknowledged concerns that QE3 could cause inflation (source).  Ron Paul 
is leaving the Congress at the end of 2012. 
Our aging population, combined with a decreased standard of living can’t 
equate to housing starts comparable to prior generations.  I think our 
government’s relentless destruction of the middle class is making this 
different from prior real estate cycles. 

http://articles.marketwatch.com/keyword/lawrence-yun/featured/2
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As of October 2012, the retail 
mortgage rate for a 15-year fixed 
mortgage is 2.624%!  As of 
August 2012, the inflation rate 
was 1.9%. 

Foreclosure moratoriums are beginning to expire.  I believe the banks will 
push to clean up their portfolios through increased foreclosures. 

Except for cash buyers, home pricing is derived from the affordability of the 
monthly payment.  Should interest rates and taxes go up (a good bet, the 
purchase price will have to come down to establish a market.  Construction 
labor is already about as cheap as you can get it and inflation for materials 
is already present.  This spells very bad news for homebuilders. 

As far as pent-up buyer demand goes, the gurus again have it backwards.  
It’s not buyer pent-up demand but seller pent-up demand to unload their 
homes. 

The depth and longevity of this San Diego housing value depression has 
been imbedded into the consciousness of the usual first wave of home 
buyers in their late 20’s and early 30’s.  The high cost of living in San Diego 
has been further stressed with continued multiple raises in utilities, 
increased state taxes/fees, higher education costs and $3.00+ per gallon 
gas prices.  This all equates to over-priced homes in the current world of 
qualifying for a home mortgage. 

I just believe there are major problems with our economy at play that we 
have never seen before and that will have a deciding call on what happens 
with housing.  I see demand based on finance rather than population at this 
point. 

During the mid 2000's, almost the entire mortgage universe had been 
refinanced.  This included many baby boomers that were in the last half of 
the 30-year mortgage they took out when they purchased their home.  
Some of this was hopefully to pay down other expenses and not to maintain 
their fantasy of the luxury lifestyle.  The refinancing bubble that resulted 
from the irresponsible actions of Greenspan reset the 30-year mortgage 
clock.  All borrowers looked at, was how the refinance lowered their house 
payment by $x per month, without giving a second thought to the fact that 
they have also extended the term to a new 30-year loan. 

Another round of refinancing occurred when Bernanke pushed rates down 
to the 4% range. The only borrowers left who have not refinanced are those 
with no equity and/or are facing foreclosure.  In either case, now many 
Boomers who are reaching the traditional retirement age, find themselves 
strapped with 20+ years left on their refinanced mortgages.  Instead of 
preparing for the mortgage burning party that their parents had when that 
generation retired, they are wondering how they can make house payments 
on a lower income during retirement.  {Good point.} 

Since this is the first year of the boomers reaching 65, it is going to be a 
negative drag on housing for years to come. 

For the San Diego and California real estate market we have to contend 
with our own Cap & Tax laws going into effect in 2011 that will increase 
utility costs by 20% over the next five and speeding up the loss of 
manufacturing jobs.  We also have a new, old governor who was against 
Proposition 13 which sets a maximum cap on property taxes and will likely 
propose new massive state taxes to deal with a $25.4 billion budget deficit.  

In conclusion, I want to add that I hope I am wrong with this outlook.  I do 
have the insight from 30+ years of residential real estate and I did 
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accurately call the housing bust in 2005.  So even though I’ve been right 
before doesn’t make me want to be right again.  Would you bet against 
me? 

The Fed has successfully reduced mortgage rates by providing unlimited 
amounts of money to banks at rates close to zero.  The money the Fed 
loans arises not from interest earned on productive loans but by the 
“printing press.”  The Fed creates money out of nothing to purchase assets 
such as treasuries and MBSs.  By doing so, the Fed increases the money 
supply and stimulates the economy. 
Conservative and liberal economists agree that at some point this policy will 
lead to an unacceptable high rate of inflation.  When this occurs, the Fed 
will have to reverse its policies.  The Fed will stop printing money and start 
selling it’s assets (to take money out of circulation). 
When the Fed raises interest rates, home values will fall for two reasons:  
(1) the cost of home ownership will rise and (2) demand for housing from 
first-time and move-up buyers will fall.  It will be 2007 all over again. 

2.4.4.10 MORTGAGE LENDERS CAN’T ALWAYS OBTAIN DEFICIENCY 
JUDGMENTS 

by Bob Hunt for Realty Times, June 15, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
Trustee sale at a court house. 

One of the major concerns facing the millions of homeowners who are 
currently delinquent on their mortgage and “upside down” in value is that 
they fear not only losing their homes but also being subsequently pursued 
for a deficiency judgment. 

Different states have different laws regarding foreclosures and deficiencies.  
Anyone who has the kind of concern noted above should verify those laws 
in their own particular state. 

In California, the threat of a deficiency judgment – which, technically, may 
be real – is frequently, for practical purposes, not a serious one.  In some 
situations there is no threat at all.  The discussion that follows here pertains 
to California law. 

In the context of this discussion, a deficiency judgment is a judgment that 
may be entered by a court.  Generally, it is the difference between the 
foreclosure sale price (the successful bid amount) and the amount of debt 
owed.  In order to obtain a deficiency judgment, a lender must apply to the 
court for the judgment within three months of a judicial foreclosure sale. 

In California, a major exception to the deficiency judgment rules is that no 
deficiency judgment is allowed when the loan is a purchase money loan for 
owner-occupied residential property from one- to four-units.  Simply put, if 
the loan was made for the purchase of your home, no deficiency 
judgment is allowed {emphasis added}. 

 
 
 
 
 

Another major exception to the deficiency judgment rules is that no 
deficiency judgment can be obtained if the foreclosure is non-judicial 
{emphasis added}.  To understand this, we must note that there are two 
kinds of foreclosure available in California.  One – the overwhelmingly most 
common – is a non-judicial foreclosure, also known as a trustee sale {aka, 
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There are several videos of actual 
trustee sales on Youtube, here is 
a typical sale. 

“private sale”}.  A non-judicial foreclosure occurs when, pursuant to a deed 
of trust, the lender notifies the trustee {usually a title company} that the 
borrower is delinquent.  The trustee files a public notice of default {and 
gives “constructive notice” to all lien holders of record}.  Then, in 
approximately three months , if the delinquency has not been cured, the 
trustee publishes a notice of sale.  Approximately three weeks after that, if 
there is still no cure of the default, a trustee sale occurs.  (At the discretion 
of the lender, this sale can be postponed.)  This foreclosure sale is the 
“auction at the courthouse steps.”   There is no court action. 

Until January 1, 2013, SB 1137 changes the foreclosure requirements on 
loans that were originated between January 1, 2003 and December 31, 
2007.  Specifically, this bill requires lenders, prior to filing a notice of 
default, to make a good faith attempt to contact borrowers to discuss their 
options. 

The “Homeowner Bill of Rights” extends the SB 1137 protections 
indefinitely starting on January 1, 2013.  It was signed into law by Governor 
Brown in July 2012.  It consists of a series of related bills, including two 
identical bills passed by the state Senate and Assembly: AB 278 and SB 
900 (source). 

In a non-judicial foreclosure, when a trustee sale occurs, there is no 
deficiency judgment available.  If the property sold for less than the loan 
amount, that is the lender’s loss.  There is no further recovery.  (Two minor 
exceptions to this are: 1) if the loan had been obtained by fraud or 2) if the 
property had been intentionally damaged by the borrower.) 

The other kind of foreclosure in California is a judicial foreclosure.  This 
involves filing a lawsuit, to which the borrower may respond.  Rather than 
taking the typical four to five months that a non-judicial foreclosure requires, 
this may take a year or more.  Moreover, being a lawsuit, it can be costly.  
For reasons of time and money, then, lenders hardly ever file judicial 
foreclosures.  It might make sense to do so in the context of a large 
commercial loan where a borrower might have significant assets worth 
pursuing.  But it is hard to imagine many circumstances where it would be 
worthwhile to pursue a judicial foreclosure against a homeowner. 

If a homeowner’s loan is not a “purchase money” loan – perhaps it is a 
subsequent “cash-out” refinance loan – then the borrower does have 
personal liability for the loan.  It would be possible for the lender to seek a 
deficiency judgment.  But to do so, the lender would first have to conduct a 
judicial foreclosure and, as noted, that is very unlikely. 

 
 
 
 
For a complicated but clear 
example of a foreclosure in which 
the second lien holder forecloses, 
click here. 

Finally, we note a slightly different but increasingly common situation where 
a lender may pursue a borrower personally for liability on a loan secured by 
real estate.  This is the case of a “wiped out” junior lien.  Many homeowners 
have second mortgage loans, some even thirds.  If these were loans 
incurred in order to purchase owner-occupied property, then they are 
subject to the same rules discussed above.  No deficiency judgment is 
available.  But if the junior lien is not purchase money and if foreclosure by 
the senior lien (the first mortgage) leaves the junior unpaid, then they may 
pursue the borrower directly just like any other debt.  

http://www.youtube.com/watch?v=W69-8xc9amo
http://oag.ca.gov/news/press-releases/california-homeowner-bill-rights-signed-law
http://www.foreclosureuniversity.com/studycenter/freereports/lien_priority.php
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Deficiency judgments are certainly something for financially distressed 
homeowners to be concerned about.  But they are not as widely available 
as is sometimes thought. 

Consider the not uncommon situation where the homeowner has a first 
made for purchase-money and a second made for a non-purchase money 
loan (e.g., a cash-back or HELOC).  Then if the first lienholder forecloses, 
the second lienholder’s debt is legally converted from “secured” (by the 
home) to “unsecured.”  In this case, the second lienholder may seek a 
money judgment against the borrower but, as with any unsecured creditor, 
his debt may be entirely wiped out should the borrower declare bankruptcy 
or simply decline to pay. 

Alternatively, the second lienholder may “cure” the amount in arrears the 
borrower owes the first lienholder (he will know of the default from the first 
lienholder’s Notice of Default) and then he may seek the monies he paid to 
the first lienholder from his borrower.  If his borrower fails to reimburse the 
second lienholder for the money the second lienholder paid to cure the first, 
then the second lienholder may foreclose.  This strategy rarely makes 
sense unless there is sufficient equity in the property to enable the second 
lienholder to sell the property and then, with the proceeds, collect the 
money owed to him after paying off the first.  (This situation and others are 
well explained in this article.)  

This article only addresses the lender’s ability to collect a deficiency 
judgment in the event he forecloses and not in the event he agrees to a 
short sale.  But effective January 1, 2011, lenders are similarly barred from 
collecting a deficiency judgment if they agree to a short sale.  See the 
above article “CA Law Restricts Ability to Collect Deficiency Judgment After 
Short Sale” and the synopsis of the 2010 law “SB 931 (Moreno) Mortgages:  
Deficiency Judgments.” 

2.4.4.11 NEW CA LAW ADDRESSES VARIOUS FORECLOSURE PROBLEMS 

by Bob Hunt for Realty Times, November 24, 2008 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
During the recent California legislative session a number of bills have been 
introduced that attempted to deal with various problems associated with the 
enormous amount of foreclosures taking place in the state.  Not all of those 
bills have passed, of course, and some that did were vetoed by the 
Governor.  One that did survive and was signed into law is SB 1137 
(Perata).  It addressed problems experienced by three different groups:  1) 
homeowners in default, 2) renters of homes that have gone into 
foreclosure, and 3) communities in which foreclosed properties are located. 

http://www.maldonadomarkham.com/california-foreclosure-law.htm
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Click here  for the full NoD. 

The new law requires that foreclosing lenders take certain 
steps to help, or attempt to help, homeowners who are in 
default on mortgages that were originated between January 1, 
2003 and December 31, 2007 {the period known as “the real 
estate bubble”}.  At least thirty days prior to filing a notice of 
default (“NoD”  – the first step in the California foreclosure 
process) the lender or its agent must attempt to contact the 
borrower by phone “in order to assess the borrower’s financial 
situation and explore options for the borrower to avoid 
foreclosure.”  The borrower must be provided with “the toll-
free telephone number made available by HUD to find a HUD-
certified housing counseling agency.” 

An NoD may be filed if the lender is unable to contact the borrower despite 
its due diligence in attempting to do so.  Due diligence here means sending 
a first-class letter that includes the toll-free HUD number and attempting 
telephone contact at least three different times on different days and at 
different times.  If there is no response in two weeks a certified letter is to 
be sent, return receipt requested, that provides “a means for the borrower 
to contact it in a timely manner, including a toll-free telephone number that 
will provide access to a live representative during business hours.” 

These requirements do not apply if the borrower has already surrendered 
the property, has filed bankruptcy, or has contacted any entity “whose 
primary business is advising people who have decided to leave their homes 
on how to extend the foreclosure process … .” 

In the event that the borrower’s billing or contact address is different from 
that of the property, the lender is obliged to notify any residents (such as 
renters) when a notice of sale is posted.  The notice shall be posted on the 
property and also sent by mail.  It must be in English, Spanish, Chinese, 
Tagalog, Vietnamese, and Korean (California’s major spoken languages).  
It advises residents that the property is in the foreclosure process and may 
be transferred as soon as within twenty days.  It also tells them that the 
new owner may give them a notice to vacate.  The notice, however – and 
this is a result of SB 1137 – must be for at least 60 days, not the usual 30.  

 
Mosquito infested pool at an 
abandoned home. 

Finally, SB 1137 provides that the new owner of the foreclosed property 
(whether it be the foreclosing lender or a successful bidder at the auction) 
must maintain vacant residential property.  Failure to maintain means 
“failure to care for the exterior of the property, including, but not limited to, 
permitting excessive foliage growth that diminishes the value of surrounding 
properties, failing to take action to prevent trespassers or squatters from 
remaining on the property, or failing to take action to prevent mosquito 
larvae from growing in standing water or other conditions that create a 
public nuisance.” 

This law authorizes local jurisdictions to fine the new owner up to $1,000 
per day – given proper notice and time to respond – for failure to maintain 
property as specified. 

The sunset was extended to 
January 1, 2018 by SB 708 which 
was  signed by the governor on 
September 2012 (source). 

SB 1137 was passed as an urgency statute and is in effect now.  There is 
not the typical wait until the beginning of the next year.  It remains in effect 
until January 1, 2013 . 

http://www.stopcityfraud.com/valchris/docs/30_080128_NoticeDefault.pdf
http://www.leginfo.ca.gov/pub/11-12/bill/sen/sb_0701-0750/sb_708_cfa_20120109_113305_sen_comm.html
http://www.stopcityfraud.com/valchris/docs/30_080128_NoticeDefault.pdf
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SB 1137 won’t cure all the ills brought on by California’s rash of 
foreclosures, but it should be helpful to a lot of people. 

2.5 SETTLEMENT 

2.5.1 MORTGAGE DISCLOSURES 

2.5.1.1 SHORT SALE TRANSACTIONS:  THE “LAWFULNESS” OF FEES 
CHARGED TO BUYERS. 

Real Estate Bulletin, December 15, 2011 (Winter) 

 
 
“Short sale lender” is the seller’s 
lender, not the buyer’s lender. 

The DRE has written about short sale transactions in alerts and past 
editions of the Real Estate Bulletin.  One persistent question that the DRE 
receives on the subject of short sales is whether fees can be charged to a 
buyer in a transaction to compensate a short sale negotiator or to provide 
additional compensation to a broker for the work necessary to accomplish a 
short sale.  SB 458 (2011), which was signed by Governor Brown and 
became effective in July 2011, prohibits short sale lenders  from requiring 
the seller(s) to pay any additional compensation – aside from the proceeds 
of the sale – in exchange for the written consent to the sale. 

SB 458 has been called the “Anti-Deficiency Law for Short Sales.”  The law 
states that any lender agreeing to a short sale must accept only the 
proceeds from the sale as his complete repayment for his loan.  In other 
words, any lender, be he the primary or secondary lender holding a 
recourse or non-recourse note, may not require the short seller to pay any 
additional compensation to any of his lenders other than from the proceeds 
of the sale. 

The Requirements for Licensure, Transparency, Written Disclosure, 
and Actual Service(s) 
The Real Estate Law does not expressly prohibit the payment of short sale 
negotiator fees by a buyer as long as the purported short sale negotiator is 
properly licensed under California law and there is an understanding by and 
full written disclosure to all parties in the transaction, including the short 
sale and originating lenders. 

To ensure that there is no confusion, mystery, or lack of transparency with 
respect to such fees, the compensation should be disclosed to all parties in 
writing, both in the purchase agreements and in the escrow instructions, 
and the fees must be properly documented in the appropriate line item(s) in 
the HUD-1 closing statement. 

Also, if any of those fees will be collected in advance, special “advance fee” 
laws and rules apply.  Those include the requirement that licensees submit 
an advance fee contract to the DRE and receive a “no objection” from the 
Department before collecting any fees in advance and specific trust funding 
handling requirements for such fees. 

Whenever additional transaction fees are negotiated in a transaction, 
licensees should be alert to possible RESPA violations, which requires that 
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some actual services be provided.  To avoid even the appearance of a 
violation of RESPA, the specific services that are provided in the 
transaction, that are over and above the services encompassed and 
covered in the commission agreement, should be well-documented.  Stated 
a bit differently, the fees cannot be simply “junk” or “bogus” fees but they 
must be for some services performed. 

Payments that would certainly be challenged as “unearned” fees would 
occur in such cases where a buyer paid a licensee monies where no work 
was done.  In any event, the answer to the question as to whether a fee 
was “earned” or “unearned” would be fact-driven. 

 
 
On May 24, 2012, the U.S. 
Supreme Court ruled that the 
federal law bars unearned fees 
only when they are part of a fee-
sharing arrangement.  At issue 
was §2607(b) of RESPA, which 
provides that no one may accept 
"any portion, split, or percentage" 
of any closing charges "other than 
for services actually performed.” 
(source) 

A more complete discussion of the RESPA rules is beyond the scope of this 
writing.  DRE does not enforce the provisions of RESPA, and the case law 
focusing on the RESPA statutes continues to evolve. 

The Ninth Circuit Court of Appeals, in the case of Martinez v. Wells Fargo 
Home Mortgage (2010), held that the unearned fees section of RESPA 
prohibits only the practice of giving or accepting money where no service 
whatsoever is performed in exchange for that money.  But that ruling differs 
from a more expansive interpretation by HUD, which enforces RESPA.  
Moreover, the U.S. Supreme Court has accepted for consideration two 
RESPA cases and the Supreme Court may opine on this issue of unearned 
fees as well as fee splitting . 

In addition to familiarizing themselves with RESPA, licensees are well-
advised to review relevant sections of the California Real Estate Law (for 
example, see BPS §§ 10176 and 10177, which cover “dishonest dealing,” 
fraud, “secret or undisclosed amount[s] of compensation,” “false promises,” 
and misrepresentations, among other things), prior to collecting any 
additional fees from buyers to ensure that they do not find themselves in 
violation of state and/or federal law. 

2.5.1.2 BILL WOULD EXEMPT HOME WARRANTY PROVIDERS FROM 
RESPA RULES 

by Bob Hunt for Realty Times, August 14, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
On Wednesday, August 1, the House passed H.R. 2446, the “RESPA 
Home Warranty Clarification Act of 2012.”  According to a press release 
from NAR®, “The bipartisan legislation sponsored by Representatives Judy 
Biggert (R-IL.) and William ‘Lacy’ Clay (D-MO.) is designed to counter an 
erroneous HUD interpretive rule that reversed decades of common 
understanding of RESPA.”  The bill had forty co-sponsors.  It passed by a 
voice vote. 

The question at issue has been, “Is providing a home warranty a settlement 
service?”  If it is, then home warranty companies, as settlement service 
providers, would be subject to RESPA’s Section 8 (12 U.S.C. 2607) 
prohibition against paying referral fees for business.  The NAR® discussion 
put it as follows:  

Real estate professionals and home warranty companies routinely 
partner to provide home warranties to consumers.  For nearly two 
decades, the industry was led to believe there were no problems 

http://www.abajournal.com/news/article/supreme_court_rules_against_homeowners_who_sued_quicken_loans_over_alleged_/
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with this under RESPA.  In 2008, HUD issued an informal letter that 
called into question the practice and led to several class action 
lawsuits.  HUD compounded the problem by issuing an interpretive 
rule in 2010 that made the situation worse.”  
 

In a background paper supporting H.R. 2446, NAR® provided a legal 
analysis on the issue of whether or not providing a home warranty should 
be considered a settlement service.  The paper notes that HUD’s only 
authority for this position is a RESPA regulation (24 C.F.R. § 3500.2), 
whereas the enabling legislation (12 U.S.C. § 2602) does not mention 
home warranties.  The latter point, in itself, is hardly persuasive.  The 
legislation provides one of those lists that is “including, but not limited to...”; 
so the fact that home warranties are not mentioned hardly implies that they 
don’t belong there. 

The NAR® analysis also points out that various court decisions have treated 
settlement services as services necessary for a closing.  It is then argued 
that, inasmuch as home warranties are not necessary for a closing – 
though they may often be included – they should not be treated as 
settlement services.  This, too, would be a position one wouldn’t want to lay 
a lot of money on.  After all, even title policies and loan originations are not 
necessary for a closing – cash transactions come to mind – but, rather, 
they are only necessary depending on the kind of transaction the principals 
agree to. 

Be all that as it may, it all comes down to the point that whether or not 
something is a settlement service in the context of RESPA depends on 
what Congress says.  In this case, Congress (at least, so far, the House) 
has said, “Nothing in this section, section 2, or section 3 [of RESPA] shall 
be deemed to include, or be deemed to have included, homeowner 
warranties or similar residential service contracts…”  So, there. 

The legislation also includes two disclosure provisions:  (1) If the Home 
Warranty company does pay anyone not employed by them (in particular, a 
real estate agent/broker) for selling, advertising, marketing, or otherwise 
assisting in the placement of a home warranty contract, then they must 
make a disclosure of that fact in boldface type of 10 points or more, and (2) 
If an agent or broker receives payment for such services, they must make a 
similar disclosure in a similar manner.  

 
 
 
 
 
 
As of October, 2012 it is still 
sitting in the Senate’s Committee 
on Banking, Housing, and Urban 
Affairs (source). 

H.R. 2446 was opposed by Americans for Financial Reform.  That 
organization argued that “exempting payments related to these products 
from the ban on kickbacks and referral fees would be harmful to 
consumers.”  They believed it would result in consumers paying higher fees, 
and sometimes receiving inferior services.  Their letter of opposition was co-
signed by the Center for Responsible Lending, Consumer Watchdog, and 
the National Consumer Law Center (On behalf of its low income clients) 
(sic).  H.R. 2446 has been received in the Senate and referred on to the 
Senate Committee on Banking, Housing, and Urban Affairs . 

 

 

 

http://thomas.loc.gov/cgi-bin/bdquery/z?d112:h.r.2446:
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2.5.1.3 DISCLOSE PRIVATE TRANSFER FEES, BUT BAN THEM? 

by Broderick Perkins for Realty Times, December 2, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

A private transfer fee is a 
specification in the deed requiring 
any new owner to pay a 
developer or his estate a one time 
fee.  A typical transfer fee has a 
term of 99 years and requires a 
fee of 1% of the sales price 
(source). 

Banning private transfer fees  (PTFs) on home sales could dam up the 
sale of some 11 to 12 million properties, according to a major homeowner 
association group and a new coalition supporting the fees. 

That view is in direct opposition to other homeowner advocates and federal 
regulatory efforts that suggest the fees, attached to new homes, are a 
burden to both sellers and the housing market . 

In March 2012, the FHFA restricted Fannie, Freddie, and the Federal Home 
Loan Banks from purchasing mortgages encumbered by PTFs which do not 
benefit the property.  Exempted are mortgages with PTFs paid to HOAs 
and mortgages with PTFs created before February 2011 (source). 

PTFs are also known as 
Reconveyance Fees, Capital 
Recovery Fees, Residential 
Transfer Fees, and Transfer Fee 
Covenants. 

The Community Associations Institute, representing the interests of 
homeowner and community associations – typically condo, townhome, and 
other self-governed communities – say PTFs  are a boon to community 
associations’ reserve accounts and community improvement projects. 

They say as many as 11 million homeowners could find it difficult to sell 
their homes if the Feds move forward with plans to ban the fees. 

According to the new Coalition to Stop Wall Street Home Resale Fees, 
builders and developers working with Freehold Capital Partners , 
sometimes attach to a new home sale deed something called a “private 
transfer fee” or “property transfer fee” (not to be confused with property 
transfer taxes). 

Freehold Capital Partners sets up private transfer fees for project 
developers to “fairly apportion costs and, in consequence, lower the 
[project’s] sales price” (source). 
PTFs may be paid to anyone.  If paid to the purchaser’s HOA, the fee 
indirectly benefits the purchaser; if paid to the developer, the fee is 
controversial. 
Here is Freehold’s explanation of the economic benefit they provide:  “We 
partner with real estate developers (and similar owners of large real estate 
projects).  By working with us to structure a 1% Capital Recovery Fee, the 
project developer/owner can more fairly apportion costs and, in 
consequence, lower the sales price.  Since a portion of the significant 
capital investment in the project can be recovered over time, current and 
future buyers will enjoy lower acquisition costs, which means lower closing 
costs and lower monthly interest payments (source).” 
The charge, about 1% of the selling price, typically paid by the seller, 
bounces back to the developer each time the property changes hands – for 
99 years. 

The coalition also says disclosures about the tax aren’t always clear. 

The FHFA, concerned that the fees are self-serving and used to fund 
private continuous streams of income, recently proposed a rule that would 

http://www.ourbroker.com/closing/whats-a-private-transfer-fee-in-real-estate/#axzz1SxusssnC
http://deadlinenewsroom.blogspot.com/2010/10/coalition-congress-joins-fed-effort-to.html
http://www.fhfa.gov/webfiles/23493/PrivateTransferFeesFinalRule31412r.pdf
http://www.caionline.org/Pages/Default.aspx
http://www.erate.com/seven-selling-sillies-sap-home-sales.htm
http://www.stophomeresalefees.org/about
http://www.freeholdcapitalpartners.com/
http://www.freeholdcapitalpartners.com/
http://freeholdcapitalpartners.com/
http://freeholdcapitalpartners.com/
http://deadlinenewsroom.blogspot.com/2010/07/easier-access-to-mortgage-closing-costs.html
http://www.erate.com/fannie-mae-and-freddie-mac-lost-in-translation.htm
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restrict federal housing agencies from purchasing mortgages on houses 
sold with the fees. 

The FHFA overseas Fannie, Freddie, and Federal Home Loan Banks, each 
of which plays a key role in the housing finance system.  The coalition says 
it’s not just the exorbitant cost.  The developer distributes profits to 
Freehold, which in turn is attempting to bundle the fees into securities, and 
sell them on Wall Street.  Another deal, not unlike subprime securities, 
designed to allow investors to cash in on future earnings. 

CAI says the fees have been used by community associations for decades 
to help fund reserve accounts or community improvement projects. 

“We agree that PTFs should get regulatory scrutiny,” said CAI CEO 
Thomas M. Skiba. 

“The problem is that the FHFA regulation would apply to any and all deed-
based fees.  If implemented as drafted, it would be catastrophic,” said 
Skiba. 

Nearly half (49%) of the 1,252 communities responding to a CAI survey in 
September have deed-based fees.  Extrapolating from that data, CAI 
estimates that as many as 11 million homes nationally are located in 
communities that rely on deed-based transfer fees. 

Under the FHFA proposal, these homes would no longer be able to qualify 
for mortgages backed by Fannie, Freddie, or any federal home loan bank, 
which account for up to 90% of all residential mortgages. 

In addition, most community associations would be unable to comply with 
the proposed rule.  That’s because changing deed restrictions typically 
requires approval of two-thirds or more of all homeowners, which is difficult 
to achieve. 

CAI says the transfer fees charged by community associations are nominal, 
ranging from a fixed fee (averaging $750) to a percentage of the sales price 
(averaging 0.25%).  Also, such funds have allowed financially strapped 
community associations keep monthly assessments low. 

Another new coalition, the Coalition to Preserve Community Funding  
(CPCF) says the fees, attached to some 12 million homes, aren’t new but 
have been used more since the housing crisis to give developers a long-
term revenue stream to help resolve negative equity, pay down 
development loans, and restart stalled projects. 

“There is nothing inherently inappropriate or anti-consumer about private 
transfer fees, though they have been cast in that light by an aggressive 
misinformation campaign by NAR® and the American Land Title Association 
(members of the Coalition to Stop Wall Street Home Resale Fees),” said 
Hilary Richards, a spokeswoman for the CPCF. 

Richards said much of the current debate is about proper disclosures –
buyers may not always be fully aware the transfer fee will be due at the 
time of a future sale.  Current legislation, if signed into to law, would change 
that. 

The bill was not enacted (source). U.S. Rep. Phil Gingrey (R-GA), recently introduced “The Homebuyer 
Enhanced Fee Disclosure Act of 2010 (HEFDA)” which would require 
adequate disclosures and require that a notice of the fee be filed with the 

http://www.thecre.com/tForum/wp-content/uploads/tdomf/123/CPCF Comments on CRE Questions.pdf
http://www.erate.com/feds-ban-private-transfer-fees-home-sales.htm
http://www.erate.com/feds-ban-private-transfer-fees-home-sales.htm
http://www.govtrack.us/congress/bills/111/hr6332
http://www.prnewswire.com/news-releases/private-transfer-fee-disclosure-bill-introduced-in-congress-104372113.html
http://www.prnewswire.com/news-releases/private-transfer-fee-disclosure-bill-introduced-in-congress-104372113.html
http://www.thecre.com/tForum/wp-content/uploads/tdomf/123/CPCF%20Comments%20on%20CRE%20Questions.pdf
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county recorder. 

A few years ago, California adopted a similar standard under CC §1098.5 
. 

CC §1098.5 is the codified 2007 state law explained above in AB 980 
(Calderon).  The law requires a transferor to give the transferee notice of 
the transfer fee at the same time as they are required to give the transfer 
disclosure statement. 
“The proposed legislation provides important consumer protections 
nationwide by ensuring uniform transparency and disclosure of PTFs in all 
relevant real estate transactions, while preserving a valuable mechanism 
for spreading infrastructure costs, reducing negative equity, and making 
home ownership more affordable,” says Richards. 

“Further, the required disclosures help professionals, such as title agents 
and REALTOR®s, to easily identify the fee through ordinary diligence and 
allows homebuyers and sellers, by being better informed, to factor the 
PTFs into their negotiations for a fair sales price,” she added. 

2.5.1.4 GOOD FAITH ESTIMATE MORTGAGE DISCLOSURES 

by Kenneth R. Harney for Realty Times, November 30, 2009 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
HUD has a blunt message for home buyers, lenders, REALTORS®, and 
anyone else involved in real estate.  Despite what you may have heard to 
the contrary, on January 1st {2010} the federal government expects 
everyone to be using the new consumer-friendly Good Faith Estimate 
(GFE) mortgage disclosures and the new HUD-1 settlement statement . 

The only exception, HUD spokesman Brian Sullivan told Realty Times last 
week, is if a mortgage application was made in 2009 and the transaction is 
closed in 2010. 

The issue here is important to consumers because the new GFE and HUD-
1 provide numerous protections the old forms did not. 

Tops on the List:  They make it extremely difficult for loan officers to “low 
ball” the estimated fees and charges on the mortgage and then later hit 
homebuyers with surprise increases at closing. 

Under the old rules, if the estimated fees up front from the lender were 
$2,000 but the total on the settlement sheet came to $3,000, the 
homebuyer would have to come up with the difference.  That was a huge 
pain … and it was abusive. 

But starting January 1st {2010}, the lender or broker will be subject to what 
are known as “tolerance” limits for certain types of fees.  Any charges over 
the limits will have to be eaten by the lender or broker. 

For example, if a loan officer tells you the origination and processing 
charges will be $800, he or she won’t be allowed to charge you any more 
than that at settlement.  There will be zero tolerance for increases on these 
fees. 

Other types of charges, such as for title insurance and settlement services, 
generally won’t be allowed to come in more than 10% above the upfront 

http://www.hud.gov/offices/adm/hudclips/forms/files/1.pdf
http://www.hud.gov/offices/adm/hudclips/forms/files/1.pdf
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estimate – unless you the borrower chooses the title company and it’s not 
on the mortgage company’s list of recommended firms. 

All consumers making loan applications on or after January 1st {2012} must 
receive the new forms at application and at closing. 

“It’s as simple as that,” said Sullivan. 

2.5.2 APPRAISALS 

2.5.2.1 AN UNACKNOWLEDGED EPIDEMIC:  LATE-STAGE MORTGAGE 
REJECTIONS 

by Dr. Jack Guttentag (“The Mortgage Professor”) September 5, 2011 
for www.MtgProfessor.com.  Used With Permission. 
 

This article appeared in three parts on Professor Guttentag’s website.  I’ve 
combined the first two parts into one article followed by a one paragraph 
summary of the third article. 
Some lenders today are rejecting 50% or more of their mortgage loan 
applicants after the applicants have paid for an appraisal, and in some 
cases after they have paid a non-refundable upfront fee to the lender.  
While the rejection rate varies widely from lender to lender, the overall rate 
is far higher than it was before the financial crisis, when rejections late in 
the approval process were a rare occurrence. 

There are some indications that late-stage rejection rates may be highest 
among the largest lenders.  These lenders also own, in whole or in part, the 
appraisal management companies that retain appraisers.  The lender 
ordering an appraisal from a company in which it has a financial interest in 
effect receives a piece of the appraisal fee paid by a borrower the lender 
subsequently rejects. 

There are no statistics on late-stage rejections.  The statements above are 
based on confidential reports from professional insiders and my mail from 
rejected borrowers. 

The Loan Rejection Process 
Loan rejection typically occurs at one of two points.  The first point is very 
early in the process when the loan officer or broker pulls the borrower’s 
credit and does a quick study of the application.  Rejection at this point is 
usually based on poor credit but the application could also reveal some 
other glaring deficiency such as an inability of the applicant to document 
income. 

Such fast rejections are relatively benign, because the borrower typically 
has not paid any fees to the lender, has not paid for an appraisal, and has 
not invested much time. 

Rejection that occurs later might reflect the inability of the lender to verify 
income or other data relevant to approval.  Most often, however, late-stage 
rejection is based on inadequate property value as indicated by an 
appraisal. 

http://www.mtgprofessor.com/


Consumer Protection Reader, 2013 Edition 

© 2013 45HoursOnline, All Rights Reserved Page 189 

Late-stage rejection is extremely costly to applicants because they are out-
of-pocket $300-$700 for the appraisal and non-refundable loan fees, and 
they have invested weeks of time – sometimes they are left dangling for 
many weeks.  While it is quite possible that a rejected borrower might be 
accepted by another lender, the borrower would face a new set of charges 
with little basis for believing that the result would be different. 

Before the financial crisis, it was very unusual for the appraisal on a sale 
transaction to come in below the agreed-upon price and when it happened 
– because the buyer had made a serious mistake in judgment – the 
practice was not to charge for the appraisal.  Today, appraisals come in 
below agreed-upon sale prices with some frequency and the borrowers pay 
for them – adding insult to injury. 

Why Late-Stage Rejections Have Risen 
The rise in late-stage rejections has been due in some degree to the more 
restrictive underwriting climate that emerged after the financial crisis.  This 
includes not only more restrictive lending terms but also tougher 
enforcement of the rules including more extensive checks of closed loans 
for compliance.  Loans that fail compliance checks may have to be 
repurchased by the originators, which is very costly {for the lender}.  
Underwriters entrusted with responsibility for assuring that loans are not 
returned from buyers on grounds that they did not meet the requirements 
err on the side of rejection. 

But the more restrictive underwriting climate is only one part of the story.  A 
major factor underlying the increase in late-stage rejections is a decline in 
the quality of appraisals, which also has emerged since the financial crisis.  
The bias of underwriters favoring rejection increases as the quality of 
appraisals declines. 

The aim of an appraisal is to determine the “true value” of a house, which is 
the price a well-informed buyer would be justified in paying for it.  The 
quality of appraisals declines when the divergences from true value 
become larger and when they become increasingly biased in one direction 
or another. 

There are no statistics on appraisal quality, but here are some numbers I 
made-up in order to illustrate what has happened.  Before the crisis, the 
average divergence between appraisals and true values was 4%, and 70% 
of the divergences were on the high side.  Today, the average divergence 
is 10% and 90% of them are on the low side. 

A decline in appraisal quality increases late-stage loan rejections.  Lower 
quality appraisals mean a larger number of cases where appraised value 
turns out to be so much lower than the value that had been assumed up to 
that point that it torpedoes the deal. 

Why Appraisal Quality Has Declined:  Market Factors 
Part of the decline in appraisal quality has been the result of market factors 
beyond anyone’s control. 

Home Price Weakness:  During the go-go years before 2007, home prices 
generally increased.  Both appraisers and underwriters implicitly assumed 
price increases would continue, which imparted an upward bias to 
appraisals. 
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The price declines following the financial crisis have flipped attitudes in the 
opposite direction.  Underwriters want some built-in protection against 
additional price declines, and appraisers tend to err on the downside. 

Fewer Reliable “Comps”:  A major factor underlying the decline in appraisal 
quality has been the reduced number of reliable prices for appraisers to 
consult.  Appraisals are largely based on “comps”:  recent sale prices of 
comparable houses in the same market area.  As comps become scarcer, 
appraisers are forced to search for comps at further distances from the 
subject property, which means that the comps have less relevance.  Fewer 
comps and less relevant comps results in lower quality appraisals. 

In addition, an abnormally large proportion of transactions today consist of 
foreclosure sales and short sales, often to investors.  The prices of these 
deals are often below true value because of pressures to sell fast.  
Including such transactions in comps adds to the downward bias in 
appraisals associated with overall price weakness. 

Why Appraisal Quality Has Declined:  The Home Valuation Code of 
Conduct (HVCC) 
The upward bias in appraisals during the go-go years before the crisis led 
regulators to issue HVCC.  The goal was to insulate the appraisal process 
from influence by any of the parties with an interest in the outcome – 
especially lenders.  Under HVCC, lenders must obtain appraisals in some 
manner that prevents them from exercising any influence on the outcome. 

The great majority of lenders comply with HVCC by ordering appraisals 
through appraisal management companies (AMCs), which intermediate 
between the lender and the appraiser.  The AMC selects and pays the 
appraiser and passes the appraisal to the lender, who has no direct contact 
with the appraiser. 

HVCC provided an enormous boost to AMCs and their numbers have 
proliferated.  Based on incomplete lists I have seen, there currently are 
150-200, perhaps more. 

HVCC became effective May 1, 2009, or squarely in the middle of the worst 
housing market since the 1930s.  With house prices declining, the upward 
bias in appraisals that had prevailed during the bubble had morphed into a 
downward bias.  HVCC aggravates the bias by reducing the quality of 
appraisals. 

Reduced Compensation to Appraisers:  While appraisal fees paid by 
borrowers are much the same today as they were before the financial 
crisis, the fees received by appraisers are lower because AMCs first take 
their cut.  When a lender selected the appraiser and the borrower paid a 
$400 appraisal fee, the appraiser received the $400.  With an AMC in the 
picture, the appraiser might get as little as $200.  Reduced compensation 
reduces appraisal quality. 

More Travel Time:  When lenders selected appraisers, they invariably 
chose locals who knew the market.  With AMCs making the selection, 
appraisers sometimes are sent to more distant areas with which they are 
unfamiliar.  The combination of increased travel time and limited knowledge 
of the local market further reduces the quality of appraisals. 
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Mortgage Lenders as AMCs:  Mortgage lenders are adept at converting 
regulations designed to curb their influence into a source of profit.  Since 
AMCs were profiting from the business directed to them by lenders, why 
not get a piece of those profits by partnering with them – or better yet, by 
establishing their own AMC?  All the major mortgage lenders now have 
their own AMCs and an increasing number of second tier lenders have 
them as well. 

A lender can’t be paid by an AMC for the referral of business because 
referral fees are illegal.  But if the lender owns the firm to which business is 
referred, in whole or in part, it becomes an “affiliated business relationship” 
(ABA), and payments to the lender are legal.  Since it is costly to establish 
ABAs that are legally compliant, it makes business sense only for the larger 
lenders. 

My surmise is that lenders who own or have a financial interest in AMCs 
have higher late-stage loan rejection rates than lenders that don’t.  A lender 
that directs all their appraisals to their own AMC will have lower quality 
appraisals.  None of the four largest mortgage lenders have responded to 
my request to interview them on this topic. 

In Professor Guttentag’s final article of the series, he recommended two 
changes to the HVCC:  (1)  Lenders should pay for the appraisals which 
could then be paid to borrowers in origination charges, and (2) AMCs 
should be ineligible for “Affiliated Business Arrangement” status. 

2.5.2.2 LENDERS ARE LOOKING MORE AT THE CONDITION OF THE 
PROPERTY 

by Bob Hunt for Realty Times, September 6, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
It is pretty well known these days that mortgage applicants are liable to 
undergo scrutiny more thorough than just about anyone in the business can 
remember.  I don’t know about the rest of the country, but in our neck of the 
woods (Orange County, California) we are also seeing the emergence of a 
parallel trend.  Not only are borrowers getting a more thorough 
examination, but also the properties themselves are being scrutinized as 
never before. 

I am not talking about the value of the property – those kinds of appraisal 
issues have been with us for some time now.  Today, I am referring to the 
physical condition of the property. 

FHA and VA have historically been more stringent than conventional 
lenders with respect to issues such as peeling paint, unpermitted additions, 
and non-fully functioning appliances.  Nowadays, though, it seems just as 
likely that a real or perceived deficiency in the property’s physical condition 
may cause as much of a problem for a conventional loan as for one that is 
FHA or VA. 

I am not complaining that there is anything wrong with this.  Certainly, the 
institution that is putting up the lion’s share of the money has a right 
(perhaps even an obligation to investors) to require that the security for the 
loan is in acceptable condition according to its own standards.  But it is 
something that agents need to be aware of as the loan process is working 
its way towards funding. 
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Critical consideration of property conditions may occur at one or both of two 
stages in the loan process. 

1. At the appraisal stage:  It’s tough enough having to deal with 
distressed property comps, additionally, agents can no longer rely 
on appraisers just to measure the property, draw a floor plan, and 
leave.  Sometimes they are liable to conduct their own mini-
inspection – checking out the roof, looking in the attic, flushing 
toilets, randomly checking appliances, etc.  Malfunctions or 
deficiencies may not affect evaluation, but, if flagged, correction 
may become a condition of loan approval. 

2. At the underwriting stage:  It is becoming more common for 
underwriters to probe into the property condition as well as the 
buyer’s finances.  Here, it is not just the appraiser’s observations 
that receive attention.  An underwriter may, for example, ask to see 
a copy of the home inspection.  An underwriter may also want to 
see what the seller has disclosed to the buyer about the property’s 
condition and history. 
 

In California it has become common for a buyer to ask a seller to provide a 
four-page form known as the Seller Property Questionnaire (SPQ) .  The 
SPQ was created by CAR®.  It is considerably more detailed and 
informative than the state-mandated Real Estate Transfer Disclosure 
Statement (TDS).  Although not required by law, provision of an SPQ is 
often called for as part of the purchase agreement between buyer and 
seller.  What is happening now is that, sometimes, underwriters are asking 
for a copy of the SPQ. 

Why might this be a problem?  Suppose the disclosure revealed a roof leak 
in one corner of the three-car garage.  It would cost $1,500 to fix.  The 
buyer appreciates the disclosure but he doesn’t care because he is going to 
remodel the garage and put a loft room – with a new roof – over that 
corner.  The underwriter says, “No, it must be fixed before we will approve 
the loan.” 

Life’s little challenges.  It’s part of what makes real estate so much fun. 

2.5.2.3 APPRAISERS UP FOR “WALL STREET REFORM” REGULATORY 
DO-OVER 

by Broderick Perkins for Realty Times, November 18, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

The HVCC was created by 
Freddie, the FHFA, and the New 
York State Attorney General.  It 
stated that, effective May 2009, 
Freddie and Fannie (but not the 
FHA or the VA) would no longer 
purchase SFR mortgages from 
lenders that did not adopt the 
Code.  The Code requires 
independent appraisers to work 
through AMCs. 

Tolling the death knell for the Home Valuation Code of Conduct (HVCC) , 
the Federal Reserve Board  recently announced final regulatory orders for 
real estate appraisers. 

The interim final rule for appraisers, part of the massive {800+ pages} 
federal regulatory overhaul known as “Wall Street Reform” (officially, the 
Dodd-Frank Wall Street Reform and Consumer Protection Act), is designed 
to keep appraisers independent, free from third party pressure, honest, and 
compensated fairly. 

We’ll see. 

http://www.tonypapillo.com/docs/Seller Property Questionnaire _ Seller Property Questionnaire - 11 07.pdf
http://www.federalreserve.gov/newsevents/press/bcreg/20101018a.htm
http://deadlinenewsroom.blogspot.com/2010/07/landmark-consumer-protection-law-heavy.html
http://deadlinenewsroom.blogspot.com/2010/07/landmark-consumer-protection-law-heavy.html
http://www.tonypapillo.com/docs/Seller%20Property%20Questionnaire%20_%20Seller%20Property%20Questionnaire%20-%2011%2007.pdf
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In July 2010, Dodd-Frank amended Truth in Lending Act (TILA) to require 
appraiser independence.  At that time, the Federal Reserve Board was 
responsible for writing the regulations to implement TILA.  Later, that 
authority was transferred by Dodd-Frank to the Consumer Protection 
Bureau which began operation in July 2011. 
The Fed’s interim final rule: 

 Prohibits coercion and other similar actions designed to cause 
appraisers to base the appraised value of properties on factors 
other than their independent judgment. 

 Prohibits appraisers and appraisal management companies (AMC) 
hired by lenders from having financial or other interests in the 
properties or the credit transactions. 

 Prohibits creditors from extending credit based on appraisals if they 
know beforehand of violations involving appraiser coercion or 
conflicts of interest, unless the creditors determine that the values of 
the properties are not materially misstated. 

 Requires that creditors or settlement service providers that have 
information about appraiser misconduct file reports with the 
appropriate state licensing authorities {i.e., Office of Real Estate 
Appraisers}. 

 Requires the payment of reasonable and customary compensation 
to appraisers who are not employees of the creditors or of the 
appraisal management companies hired by the creditors. 
 

Appraisers have been heavily pressured for years – before, during and 
after the boom – to do the home valuation bidding of mortgage lenders, real 
estate agents, even buyers, sellers and refinancing homeowners who 
needed home values based on risky assumptions rather than true worth 
factors. 

Bowing to pressure to over-value homes was one of the factors contributing 
to the housing market crash that spawned the greatest recession since the 
Great Depression. 

FHFA is an independent federal 
agency which oversees Freddie, 
Fannie, and the Federal Home 
Loan Banks.  It was created 
through the Housing and 
Economic Recovery Act of 2008. 

Amid howls from appraisers and other real estate industry quarters, the 
FHFA  implemented HVCC in May 2009, after the housing bust, 
purportedly to improve the independence of appraisers by prohibiting 
lenders and third parties from influencing appraisers’ work. 

Unfortunately, the code of conduct cut deeply into appraisers’ income and, 
as the housing market floundered, it worsened working conditions for 
honest, hard working appraisers, who have since been looking forward to 
new regulations. 

Appraisers deemed the HVCC as a bogus effort to clean up the industry, 
because it didn’t focus enough on appraiser competency; it undercut 
professional relationships between honest appraisers and reputable 
mortgage professionals; it increased the influence of bottom-line oriented 
appraisal management companies; and it encouraged the use of glossed-
over appraisals that didn’t reflect the true value of a property. 

http://www.orea.ca.gov/
http://www.orea.ca.gov/
http://deadlinenewsroom.blogspot.com/2009/05/perennial-pressure-on-appraisers-bad.html
http://www.erate.com/refinance_appraisal_refinancing_mortgage.htm
http://www.erate.com/blog/2009/03/mortgage-fiasco-how-housing-bubble.html
http://www.appraisalinstitute.org/newsadvocacy/downloads/HVCC_myths.pdf
http://deadlinenewsroom.blogspot.com/2009/07/hating-home-valuation-code-of-conduct.html
http://www.appraisalinstitute.org/newsadvocacy/news/2010/071510_AI_PraisesSenate.aspx
http://www.erate.com/appraisal-controversy-continues.htm
http://deadlinenewsroom.blogspot.com/2009/10/appraisers-applaud-stiffer-state.html
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By and large, for those and other reasons, real estate agents, new home 
builders, even mortgage brokers and others likewise detested HVCC. 

In advance of the new interim rules, Fannie, working {with} FHFA and 
Freddie released its own Appraiser Independence Requirements – new 
rules for mortgage companies selling loans to the government-sponsored 
enterprises – which also overwrite HVCC rules. 

Fannie’s rules are in line with the new federal regulations, but all 
conventional, single-family mortgage loans must still be in compliance with 
HVCC until the release of the final Federal Reserve rules, effective April 1, 
2011 {it took effect as planned on this date}. 

A public comment period on the new rules ends in December, but the 
interim rules will likely take hold with few changes. 

Independent appraisers were very pleased with the new rule requiring 
appraisal management companies (AMC) to pay them the “reasonable and 
customary compensation.”  However, appraisers are reporting that since 
the rules took effect, AMC’s have hired more staff appraisers to avoid 
having to pay the higher fees to outside appraisers (source). 

2.5.3 COMPENSATION 

2.5.3.1 AGENTS STILL NEED GUIDANCE REGARDING PAYMENT OF 
SHORT SALE NEGOTIATORS 

by Bob Hunt for Realty Times, October 19, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Last week we discussed in some detail a DRE “alert” concerning “the 
growing, questionable, and sometimes unlawful practice of short sale 
negotiators (‘SSN’) requiring/compelling buyers to pay the SSN’s fee.”  
{Here’s the article.}  In many cases it noted clear violations of law that could 
occur when an SSN is used.  For example, the SSN might not be licensed 
(a requirement in California except for certain attorney exceptions).  Or, the 
payment to the SSN might be hidden or not appear on the HUD-1 (possible 
lender fraud).  Or, the agency relation between the SSN and the buyer 
and/or seller might not be properly disclosed and confirmed. ETC. 

Of course, none of these violations, and others, necessarily occurs when 
an SSN is paid by the buyer.  They just might occur.  Other aspects of the 
DRE paper were even less definitive.  “Lenders may consider any fee 
charged by an SSN to be a commission payment … and that payment had 
not been authorized in the lender’s term sheet (i.e., when added to 
commission that the listing and selling brokers are receiving it may exceed 
the limit authorized by the lender) … and that may constitute lender fraud.” 

In any event, the tenor of the document was clear: “… real estate licensees 
must understand how truly unsafe and problematic this practice is in terms 
of potential license discipline and civil and criminal liability.”  What could an 
agent take away from such a warning except, “Don’t have Buyers pay Short 
Sale Negotiators!”? 

Subsequent to the appearance of the DRE advisory, CAR®’s Legal 
Department published on its web site two documents dealing with this and 

http://www.realtor.org/research/economists_outlook/commentaries/appraisals0709
http://www.nahb.org/news_details.aspx?sectionID=122&newsID=9369
http://www.nahb.org/news_details.aspx?sectionID=122&newsID=9369
https://www.namb.org/namb/HVCC_Resource_Center.asp
https://www.efanniemae.com/sf/guides/ssg/relatedsellinginfo/appcode/
http://www.thewoodlandsproperty.com/2011/02/appraisers-awaiting-april-1st/
http://realtytimes.com/rtpages/20101012_shortsale.htm


Consumer Protection Reader, 2013 Edition 

© 2013 45HoursOnline, All Rights Reserved Page 195 

closely-related issues.  (It is tempting to say the CAR® publications were in 
response to the DRE memo, but they are not described as such.  The 
timing might be purely coincidental.)  One, dated September 30, 2010 is a 
question-and-answer discussion titled “Short Sale Fraud.”  A six-question 
section deals with “Short Sale Negotiator Scams.”  The second document, 
slightly more than three pages in length, is titled Short Sale Negotiators, 
and is dated Oct. 5, 2010. 

Both documents acknowledge the potential value of using a short sale 
negotiator who “can facilitate and expedite the short sale process,” but both 
emphasize that a good deal of care must be exercised.  The Short Sale 
Negotiators article addresses the question of payment of SSN in some 
detail. 

Sellers, of course, might pay the SSN fee; but this is extremely unlikely.  
The seller probably does not have the money to do so.  Who else then?  
The CAR® memo offers this opinion:  “Probably the least problematic 
method of payment, both legally and practically, is for the listing agent to 
simply pay the SSN out of the listing agent’s side of the commission.”  An 
example is then given in which the transaction commission is 6%.  The 
listing agent offers out 2.5% to the selling agent and then from his/her 3.5% 
pays 1% to the SSN. 

Well, that all works pretty well in a world where commissions are 6%. (And 
is it really true that the organization that has so long admonished us 
regarding our talk about commissions is now using 6% in an example?)  
Unfortunately, and despite all the programs we read about, 6% 
commissions are pretty uncommon in the short sale arena where we live.  
4%, maybe 5%, would be more realistic.  And then, with a fairly typical 1% 
SSN fee, the listing agent is liable to wind up as the one who is really short 
in this deal. 

“Listing agents and sellers, however, may prefer to have the buyer to pay 
for the SSN fee,” the CAR® paper acknowledges.  “This is not illegal if done 
properly; however it must be done very carefully.”  For the most part, 
though, the subsequent discussion deals with issues relating to the 
presentation of offers.  To be sure, the memo also emphasizes that a 
buyer’s payment of an SSN fee must be fully and clearly disclosed, in a 
timely manner, to both the buyer’s and seller’s lender(s).  And, of course, it 
must appear on the HUD-1. 

Regrettably, though, the CAR® memorandum does not address and 
analyze many of the DRE’s this-could-be-a-problem scenarios.  Nor does it 
offer any kind of how-to-do-this-right analysis.  For example, it doesn’t 
suggest how agency and agency disclosure should be handled. 

This is not meant as a criticism of what CAR® has done so far.  If anything, 
it is more of a plea that more will be done, that perhaps some new forms 
will be created to help agents through these situations. 

Having a buyer – the only one who has any money – pay for an SSN 
presents the listing agent with a minefield to cross.  The DRE says in effect, 
“It is way too dangerous; don’ try it.”  CAR® is more positive.  “It’s possible 
to make it across, but you need to be very careful.  For example, don’t step 
on those little springy things sticking out of the ground.” 

We’ve heard the warnings.  Please, can anyone give us a map? 

http://www.car.org/legal/foreclosure-short-sale-folder/short-sale-fraud-and-scams/?view=Print&url=http://www.car.org/legal/foreclosure-short-sale-folder/short-sale-fraud-and-scams/
http://www.car.org/legal/foreclosure-short-sale-folder/short-sale-negotiators/?view=Print
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2.5.3.2 NEW HOME LISTINGS IN MLS MUST CONFORM TO 
COMPENSATION RULES 

by Bob Hunt for Realty Times, October 4, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
In many parts of the country new home builders are making a comeback; 
and that is certainly good news for both the industry and the national 
economy.  In my market area, and probably in others, many of the builders 
are placing their inventory into the MLS.  This tells you that the new home 
market is not yet what anyone would call hot. 

Over the years MLS members have had an on-again, off-again relationship 
with new home builders. 

Although not universal, it is common for new home builders to exhibit a bit 
of a who-needs-you? attitude to MLS members when the market for their 
products has heated up.  They don’t list their homes in the MLS, and, 
frequently, they don’t even offer to pay a referral or commission to an agent 
who brings a buyer to their project. 

Then, when the market slows, builders are liable to find a renewed interest 
in all those MLS agents who have a lot more exposure to potential home 
buyers than the builders do.  They may make it known that they will 
cooperate with (i.e. pay) agents who bring prospects to their development; 
and they may even join the MLS to give that exposure to their inventory. 

When builders use the MLS they must, of course, abide by MLS rules.  
Unfortunately, this does not always happen.  In particular, they are likely to 
run afoul of the MLS prohibitions against conditional offers of 
compensation.  (I am not saying that these are intentional violations going 
on here.  They may just be the result of ignorance and/or habit.) 

Here are some current examples from the MLS that I belong to: 

 “Agent must accompany buyer on first visit to qualify for 
commission.” 

 “Realtor MUST accompany and register client on client’s first visit to 
qualify for the referral fee.” 

 “3% Broker Co-op – Broker must accompany buyer on their first visit 
and register their client with sales representative.” 
 

The rule that those and similar remarks violate is “The amount of 
compensation offered through the MLS may not contain any provision that 
varies the amount of compensation offered based on conditions precedent 
or subsequent or on any performance, activity, or event.”  This comes from 
the NAR® model rules for Multiple Listing Services .  Thus, for example, 
an agent can’t (legitimately) say, “no co-op commission will be paid if the 
buyer first saw the property at my open house.” 

MLS rules do provide for some exceptions to the prohibition against 
conditional offers of compensation.  Short sales are among those 
exceptions.  New home sales are not. 

http://www.car.org/legal/mls-prostds-material/model-mls-rules/mls/california-model-mls-rules-5-11/
http://www.car.org/legal/mls-prostds-material/model-mls-rules/mls/california-model-mls-rules-5-11/
http://www.car.org/legal/mls-prostds-material/model-mls-rules/mls/california-model-mls-rules-5-11/
http://www.car.org/legal/mls-prostds-material/model-mls-rules/mls/california-model-mls-rules-5-11/
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2.5.4 TITLE INSURANCE AND ESCROWS 

2.5.4.1 FIRPTA REQUIREMENTS BOTHER SOME SELLERS  

by Bob Hunt for Realty Times, December 13, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
These days, with identity theft stories almost a daily occurrence in the news 
media, people tend to be a lot more careful about giving out identification 
information such as social security numbers.  Heightened concern about 
such matters has been the cause of more than a few glitches in real estate 
transactions.  This is because of the requirements of the Foreign 
Investment in Real Property Tax Act, fondly known to those in the real 
estate business as FIRPTA. 

The State of California 
piggybacks onto the Federal 
requirement an additional 3⅓% 
withholding for foreign sellers 
which must be sent to the 
Franchise Tax Board (source).  

Since 1985 FIRPTA has required that a buyer of real property in the United 
States must withhold 10%  of the gross sales price and send it to the IRS 
if the seller is a “foreign person.”  For these purposes, a foreign person is a 
nonresident alien or a foreign corporation that has not made the election to 
be treated as a domestic corporation.  A U.S. citizen is not a foreign person, 
nor is a resident alien who is the holder of a current “green card.” 

For the purposes of FIRPTA, in order to determine that a seller is not a 
foreign person, the seller must furnish the buyer with a “nonforeign affidavit 

” stating, under penalty of perjury, that the seller is not a foreign person.  
The affidavit must also include the seller’s taxpayer identification number – 
for most of us, our social security number. 

For years this posed no problem.  But, with increased concern about 
identity theft, sellers have become reluctant to provide buyers (and, 
thereby, the buyer’s agent, the agent’s transaction coordinator, and who 
knows who else) with that information.  Some sellers have refused to do so.  
What happens then? 

 
 
 
 
 
 
It must happen rarely, for your 
Editor can find no reports on the 
Web that any agent has ever 
been held liable by the IRS for a 
tax unpaid by a foreign seller. 
 
The amount of the selling agent’s 
liability is limited to his 
commission (source)  

Well, one thing the buyer can do is elect to go ahead and close without the 
affidavit.  If that is his or her choice, then the buyer should pray that the 
seller was not a foreign person and/or that there was no capital gain on the 
property.  If the buyer’s prayers are not answered, and if the IRS gets 
involved, then the buyer will be liable for the capital gain tax due, or 10% of 
the purchase price {plus 3⅓% for the State) , whichever is less.  It has 
happened . 

Another thing the buyer can do, in certain circumstances, is to provide an 
affidavit that the property will be owner occupied and that its purchase price 
is less than $300,000.  That is a widely available option throughout much of 
the United States; but in many market areas, there are not a lot of 
transactions or properties that fit that description. 

Fortunately, as a result of H.R. 3221 in 2008, there is another alternative as 
well.  That is to use a qualified substitute.  A qualified substitute may be an 
escrow company, a title company, or an attorney, as long as that entity is 
one of those responsible for closing the transaction.  If the qualified 
substitute will provide a statement that he or she is in possession of the 
seller’s tax identification number and an affidavit from the seller stating that 
he and/or she is not a foreign person, then the buyer is relieved of liability 

http://www.joannegardiner.com/FIRPTALawinCalifornia.html
http://www.valleyofheartsdelight.com/agent_files/FIRPTA.pdf
http://www.valleyofheartsdelight.com/agent_files/FIRPTA.pdf
http://sanjoserealestatelosgatoshomes.com/the-firpta-form-must-include-the-social-security-number-or-tin/
http://www.valleyofheartsdelight.com/agent_files/FIRPTA.pdf
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for the tax withholding.  (All of this provided that neither the qualified 
substitute nor the buyer knows that the affidavit is false.) 

Procedurally, this is how it works.  The escrow asks the seller for his 
FIRPTA form (Seller’s Affidavit of NonForeign Status, CAR® Form AS ) 
which must include the seller’s SSN, or Tax payer Identification Number 
(TIN) – presumably, the seller will be more open to reveal his SSN/TIN to 
the escrow then he would be to reveal it to the buyer or his agent.  After the 
escrow obtains the completed form, he sends an affidavit to the buyer 
and/or his agent a declaration that he is in possession of the completed 
form.  This latter step can be accomplished using CAR® Form QS .  (See 
this article for a detailed explanation.)  In this way, the seller can be 
assured that only the escrow knows his SSN/TIN. 
Most sellers seem to be at least relatively comfortable giving their tax 
identification number to one of those entities.  (Why they are less 
comfortable providing it to a real estate agent is a question I won’t try to 
answer.)  In many cases, it may have already been necessary for them to 
provide that information. 

CAR® form ‘AS’.  Click here  
to see the form. 

CAR® has created forms that may be used by the seller or by a qualified 
substitute but the law doesn’t require that a specific form be used.  It just 
stipulates what information must be in the affidavit. 

In transactions where the FIRPTA law might require withholding from the 
sales proceeds, buyers’ agents want to be sure that the necessary 
information has been obtained.  Their clients will appreciate it. 

2.5.4.2 WHY YOU WANT A GUARANTEED TITLE 

by Carla Hill for Realty Times, February 3, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Today's buyers are facing quite a diverse housing market.  There are great 
deals for buyers and investors alike.  Home prices are at all-time lows and 
interest rates are creating some enticing conditions. 

One word buyers and investors should familiarize themselves with is “title.”  
When you buy anything – a car, a house – you want to be sure that you are 
gaining clear title.  Simply exchanging money doesn’t mean you have legal 
ownership of said property. 

You may have been introduced to the term “quitclaim” deed.  A quitclaim 
deed means there is no title covenant, or no guarantee of the title.  Take it 
from the experts – don’t enter into one of these agreements. 

Quitclaim deeds are only intended to be used by parties that know and trust 
each other, such as within a family.  It should not be used during traditional 
sales and here's why. 

A quitclaim deed means the seller doesn’t guarantee that he/she actually 
owns the property!  They are simply transferring whatever interest they 
have at the time of purchase. 

In February 2012, the State of 
California agreed to accept a 
settlement of $25 billion dollars 
from the nation’s top mortgage 
servicers for the robo-signing 

In the still strong wake of the home foreclosure crisis, many owners are 
finding they’ve become the unfortunate victims of the robo-signing mortgage 
debacle. 

http://www.car.org/media/pdf/legal/standard-forms/638991/
http://www.car.org/media/pdf/legal/standard-forms/638991/
http://www.car.org/media/pdf/legal/standard-forms/638991/
http://www.car.org/media/pdf/QS%284_09%29draft.pdf
http://www.car.org/media/pdf/QS%284_09%29draft.pdf
http://www.car.org/media/pdf/QS%284_09%29draft.pdf
http://sanjoserealestatelosgatoshomes.com/the-firpta-form-must-include-the-social-security-number-or-tin/
http://www.barretbrown.com/Docs/PRU712Docs/userdocs/BBrown/FIRPTA---Seller%27s-Affidavit-of-Nonforeign-Status.pdf
http://www.car.org/media/pdf/legal/standard-forms/638991/
http://www.car.org/media/pdf/QS%284_09%29draft.pdf
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scandal.  The money is being 
used to help distressed home 
owners keep their homes 
(source). 

According to RealtyTrac.com, the leading online marketplace of foreclosure 
properties, “The housing market has not completely escaped the clutches of 
this foreclosure crisis.  Instead foreclosure processing delays in 2011 have 
artificially exaggerated what would have been a slow, natural decrease in 
foreclosure activity off the foreclosure peak of 2010.  This artificial trough in 
foreclosure activity in 2011 will result in a corresponding double-peak in 
2012.” 

 
Last Data Point was Feb. 2012 (source) 

These aforementioned “foreclosure processing delays” are direct 
effects of the Robo-Signing Controversy , where documents had 
improper notarization and suspect signatures and are now being 
invalidated by courts, blocked by judged, and refused by insurers. 

California was less affected by the Robo-Signing Controversy as our  
foreclosures are in the hands of title insurance companies and other 
trustees that give foreclosure paperwork less scrutiny than courts do 

These weren’t just small companies employing these procedures.  
Big names like Bank of America, JPMorgan Chase, and Wells Fargo 
were found to use these practices. 

This scandal is nothing new.  MSNBC reports that “Counties across the 
United States are discovering that illegal or questionable mortgage 
paperwork is far more widespread than first thought, tainting the deeds of 
tens of thousands of homes dating to the late 1990s.  The suspect 
documents could create legal trouble for homeowners for years.” 

“Because of these bad titles, property owners can’t prove they own the 
properties they think they bought, and banks can't prove they had the right 
to sell them,” says Jeff Thigpen, the registrar of deeds in Guilford County, 
N.C. 

Distressed properties were scooped up across the nation by eager, and 
sometimes less than thorough or honest, investment companies who then 
unloaded them without clear titles, legal notary, or proper signatures to 
unsuspecting buyers. 

Many of these buyers who were impressed by the ease of purchase are 
now discovering that documents that must be officially signed and notarized 
had simply been “robo-signed,” sometimes without even the right person’s 
electronic signature. 

Now, in order to sell with a clear title they must now do the legwork of 
tracking down signatures and filing paperwork that should have been 
handled by the mortgage investment company.  This has led to contract 
cancellations and lost sales. 

If you are looking to buy property in today’s housing market, be sure to pay 
careful attention to dotting the i’s and crossing the t’s in your contract.  Be 
sure that you are receiving a clear title done the old fashioned way with a 
guaranteed loan. 

http://www.dsnews.com/articles/california-secures-18b-in-robo-signing-settlement-2012-02-09
http://www.lao.ca.gov/analysis/2012/update/economic-revenue-update-022712.aspx
http://en.wikipedia.org/wiki/2010_United_States_foreclosure_crisis#Robo-signing_controversy
http://www.msnbc.msn.com/id/44365184/ns/business-real_estate/t/robo-signing-scandal-may-date-back-late-s/#.TyVs6Jhj7zI
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2.5.4.3 CA LEGISLATION TAKES AIM AT ERRANT TITLE REPS 

by Bob Hunt for Realty Times, November 10 2008  
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
We have noted before that the California Department of Insurance (DOI), 
like its counterparts in many states, is concerned that consumers 
unwittingly pay too much for title insurance.  The cause, the Department 
believes, is that typical consumers (buyers, sellers, refinancing 
homeowners) have no knowledge of the title insurance market and they are 
unaware of pricing differences between different companies.  Most 
purchasers of title insurance rely upon the recommendations of a real 
estate agent.  And those recommendations are frequently biased by the 
fact that the agent (or even the agent’s entire office) may have been wined, 
dined, or otherwise influenced by various forms of largesse distributed by 
the representative of a title company. 

California, again like many other states, has a variety of laws on the books 
that make it illegal for title insurance business to be bought by means of 
rebates, inducements, and perks.  Unfortunately, the existence of these 
laws has had little effect on practices in the field. 

During California’s recently-concluded legislative session a little-noticed bill 
was introduced that took aim at correcting this situation.  (Actually, the bill 
was inserted as a replacement into a bill on another topic.)  The bill, SB 133 
(Aanestad), addressed the problem on two fronts:  (1) the class of persons 
known as “title marketing representatives,” (2) making more clear what 
behavior by title companies and their representatives is prohibited. 

The senate’s legislative analyst put it this way:  “Existing law provides no 
mechanism for tracking, registering, licensing, or disciplining title marketing 
representatives.  Instead, title companies are left to police their own 
employees, something they have traditionally done poorly.  Furthermore, 
although existing law allows DOI [Department of Insurance] to punish title 
insurers, these punishments have little, if any, impact on the activities of the 
title insurers’ employees.” 

SB 133 requires that title marketing representatives obtain a “certificate of 
registration” from the office of the Insurance Commissioner.  The certificate 
will be good for a three-year period.  The bill requires that the Insurance 
Commissioner be notified when a title marketing representative is either 
hired or terminated.  The hiring company must certify that the title 
marketing representative will receive training on Insurance Code §12404 
(see below) within sixty days of the hiring date.  A title marketing 
representative may have his or her registration revoked for cause.  Due 
process provisions for hearings are spelled out.  Finally, if registration is 
revoked, the title marketing representative may not reapply for five years. 

Insurance Code §12404 is where one can find the prohibitions against 
giving rebates or inducements for the referral of title business.  While the 
section is clear about a whole variety of activities, it also contains a giant 
loophole.  Currently, §6(d) says “Reasonable expenditures for food, 
beverages, entertainment, educational programs, and promotional items 
constituting ordinary business expenses are deemed not to constitute an 
inducement for the placement or referral of title business.”  You can 
imagine how much jawboning has gone on over the term “reasonable.” 
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That problem-causing section has been removed from the code.  Left in its 
place are rules that are much more clear and concise.  “Expenditures for 
food, beverages, and entertainment” are prohibited.  Period.  No fudge 
factor standard of “reasonable” is present.  Moreover, a long-sought 
specific dollar amount is presented with respect to gifts.  “Promotional items 
with a permanently affixed company logo of [the title company] with a value 
of not more than ten dollars ($10) each” is permissible.  There can be no 
giving of “a gift certificate, gift card, or other item that has a specific 
monetary value on its face, or that may be exchanged for any other item 
having a specific monetary value.” 

SB 133 was signed into law by the Governor on September 25.  Normally, it 
would become effective January 1, 2009, although it seems unlikely that all 
the details and implementing regulations will be ready by then.  It was, 
though, supported by the Department of Insurance, and it seems 
reasonable to think that they will have the procedures worked out sooner 
rather than later. 

Below is an interesting rebuttal from a blog written March 12, 2009: 

AIR LEGISLATIVE ALERT!  SB 133 RAISES BROKERAGE INDUSTRY 
COSTS, ELIMINATES TITLE COMPANY SERVICES, SUPPORT 
AIR member Michael C. Slinger, senior vice president in the Los Angeles 
regional office of Chicago Title Company, reports that SB 133 (Aanestad), 
which went into effect January 1, negatively impacts the brokerage 
community by prohibiting title companies from providing a host of traditional 
services to the real estate community free of charge.  This includes 
property profiles, copies of recorded documents, comps, and other day-to-
day services. 

Additionally, Slinger said the bill forbids title companies from sponsoring 
real estate industry events, or entertaining real estate industry clients.  
“Numerous real estate groups rely on the title industry for sponsorships and 
services.  SB 133 effectively does away with that. 

“This piece of legislation, as written, is a detriment to the People of 
California.  The negative affects will be far reaching.  I hope that we can all 
work together to correct this,” Slinger said. 

2.6 RISK MANAGEMENT 

2.6.1 INSURANCE 

2.6.1.1 HOME WARRANTY MAY COME IN HANDY 

by Phoebe Chongchua for Realty Times, November 14, 2008  
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
You are about ready to close your real estate transaction on a home; did 
you consider a home warranty? 

A home warranty is not mandated 
nor is it cited as an option on 
CAR®’s Residential Purchase 

“It is not mandatory in any state that you have to get one.  But in some 
states it’s mandatory that it is offered on a purchase agreement of the real 

http://realestate.blogdig.net/archives/articles/March2009/12/SB_133_RAISES_BROKERAGE_INDUSTRY_COSTS_.html
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Agreement. estate contract,”  says David Sobel, VP of Sales, for Home Warranty of 
America. 

Depending on where you live, you may have heard about a residential 
service plan or home warranty from your real estate agent.  How important 
are these warranties?  What do you really get?  Let’s explore. 

Why a Home Warranty? 
Sellers want peace of mind that buyers won’t be calling them after the sale 
of their home with problems about items in the home breaking down and 
expecting the sellers to pay to fix them. 

Buyers want to know that the home they’re buying is going to be protected 
and not cost them a lot of money once they move in.  The home warranty 
helps both sides achieve their goals. 

Also, in these tough economic times, Sobel says sellers can take comfort in 
knowing that the home warranty can help.  “It does help sell homes,” says 
Sobel.  He says that when buyers are faced with a choice between two 
similar type houses with a comparable price point, the house with a 
warranty is usually preferred. 

What’s Covered by a Home Warranty? 
The plans differ from company to company but, generally speaking, the 
home warranty covers major mechanical systems and appliances such as 
furnaces and air conditioning, plumbing and electrical items, and 
appliances. 

Home warranty companies will 
not cover pre-existing conditions.  
A pre-existing condition is a 
defect that is obvious or known 
before the warranty becomes 
effective. 

“It’s a repair or replacement warranty,” says Sobel.  When something 
malfunctions, the homeowner calls the home warranty company .  A 
technician is sent to look at the problem.  The homeowner pays a flat fee for 
the service call.  “Then the warranty company either repairs or replaces the 
covered item,” says Sobel. 

When to Buy a Home Warranty? 
The best time to purchase a home warranty, according to Sobel, is during 
the actual real estate transaction.  This is because “not all companies offer 
it later.”  Sobel adds that what’s offered later is often not as good, “Those 
prices [for the home warranty] after the transaction typically increase and 
the coverage usually decreases,” says Sobel. 

He says this is because if there is no real estate transaction then there is 
no due diligence being done.  “No inspection was done.  The seller didn’t 
disclose if things were working,” explains Sobel. 

What does a home warranty cost?  Sobel says they average is about $400 
across the nation with a flat service fee ranging anywhere from $50 to $100 
per call. 

Who pays for it?  This can vary from state to state, depending on market 
conditions.  “In today’s environment, the buyer has more leverage so we’re 
seeing the seller pay for it more often,” says Sobel. 

Know Before you Buy. 
A few key steps can help you decide which company to use to purchase a 
home warranty: 
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 Verify that the company is real – sounds obvious, but lots of scams 
occur when some consumers find the company online and then 
don’t bother to confirm that the company is more than just a 
website. 

 Call the company and ask for referrals.  Find out what other 
customers are saying about their experience with the company. 

 Don’t fall for gimmicks.  “If a company is giving you all the coverage 
that other companies are offering at a discounted rate of 50% off, 
run as fast as you can – it’s too good to be true,” says Sobel.  He 
says all the national companies selling home warranties offer plans 
that are within a 5-10% price range of each other. 

 If a company offers a gift card or incentive to buy the home 
warranty, “that’s not a real company.  It’ illegal to give incentives to 
buy warranty.” 
 

Here’s Consumer Reports bottom line about home home warranty services 
in their February 2012 magazine: 
 
“Peace of mind isn’t worth the price.  For most people, it makes more sense 
to put money in a home-maintenance fund.  The exception:  someone 
who’s selling a house and wants to boost the buyer’s confidence.  About 
25% of sellers offered potential buyers a warranty over a 12-month period, 
according to a recent study from NAR®.  If you’re buying, be sure the 
warranty is paid in full; know the responsibilities, limitations, and exclusions; 
and check on the contractors the company uses.” 

2.6.2 RISK REDUCTION 

2.6.2.1 LIQUIDATED DAMAGES CLAUSE CAN BE VALUABLE, BUT MAY BE 
MISUNDERSTOOD 

by Bob Hunt for Realty Times, April 17, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Is a liquidated damages clause a good thing to have in a real estate 
contract?  If so, for whom is it good?  The buyer?  The seller?  Both?  Like 
so many questions in real estate and life in general the first answer to such 
questions is, “It depends.”  Before we get into that, though, a word about 
what a liquidated damages clause is. 

A liquidated damages clause sets in advance – at the time of contract 
formation – what the monetary value of damages shall be in the event of 
contract breach by one of the parties.  Often, a liquidated damages clause 
(actually, a paragraph or section) will include a recitation that the parties 
are agreeing ahead of time, because it would likely be difficult to determine 
the actual damages should a breach occur.  But such a statement is not 
necessary. 

A liquidated damages clause could be directed toward both parties.  For 
example, “If either of us fails to perform, he will owe the other $10,000.”  
But it need not do so.  Commonly, a liquidated damages clause will be 
directed towards only one.  E.G., “If the commercial landlord doesn’t deliver 
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the property within fifteen days of the date promised, he will owe the tenant 
$10,000.” 

The standard residential purchase contract produced by CAR® contains a 
liquidated damages clause.  It says this:  

If Buyers fails to complete this purchase because of Buyer’s default, 
Seller shall retain, as liquidated damages, the deposit actually paid.  
If the Property is a dwelling with no more than four units, one of 
which Buyer intends to occupy, then the amount retained shall be 
no more than 3% of the purchase price.  Any excess shall be 
returned to Buyer.  Release of funds will require mutual, signed 
release instructions from both Buyer and Seller, judicial decision or 
arbitration award… 
 

Three items are worth noting: 

(i) This provision is asymmetrical.  That is, it burdens only one party, 
the Buyer.  It does not provide for any preset damages should the 
seller breach.  (Presumably, a seller breach could lead to a suit for 
performance.) 

(ii) It is limited.  For residential properties of less than five units, one of 
which will be occupied by the buyer, the amount cannot be more 
than 3% of the purchase price.  This has been set by legislation (CC 
§1675). 

(iii) Payment of the damages would still require the agreement (by 
signatures) of both parties.  That is because there has to be 
agreement that there has been a breach.  Otherwise, a judicial or 
arbitration conclusion will have to be reached. 
 

Signing (or initialing) a liquidated damages clause is optional.  Although it is 
preprinted into the CAR® purchase agreement, it will only apply if both 
parties so indicate.  This is where problems, based on misunderstanding, 
may arise. 

Commonly, when encountering a liquidated damages clause, a principal is 
liable to ask, “What does this mean?”  It would not be unusual for an agent 
to say something like, “This means that if the buyer breaches, the seller 
gets to keep the deposit.”  That, unfortunately, does not go far enough in 
explanation for many sellers.  They need to know that it means that, in the 
event of breach, they would be entitled to no more than the deposit (or no 
more than 3% of the purchase price, if the deposit is larger than that).  
Often, when buyers have breached a contract, the seller feels wounded 
and entitled to more than the deposit.  If a liquidated damages clause is in 
effect, that will not be an outcome. 

Is a liquidated damages clause a good thing?  For both buyers and sellers 
the answer may be ‘yes’ and ‘no’.  It depends.  Suppose the buyer backs 
out – breaches – very early into the transaction.  Typically, that would not 
cause a lot of damage to the seller.  A liquidated damages provision may 
give too much to the seller.  Conversely, a seller who has gone through a 
long escrow and who has made plans and commitments – sometimes 
financial – may feel that limiting the damages to the deposit (or 3% of the 
price) is not sufficient. 
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For both parties, though, if they have agreed to a liquidated damages 
provision, they at least know what is at stake. 

2.6.2.2 BEWARE OF HIRING UNLICENSED CONTRACTORS! 

Real Estate Bulletin, September 15, 2009 (Fall) 

The Contractors State License 
Board purports to conduct one 
“sting-and-sweep” operation per 
week throughout the state to 
sanction unlicensed contractors 
(source).  Click here to read about 
one such sting conducted in 
September 2012. 

Contracting without a license is a crime in California  and hiring 
unlicensed people for improvement projects is potentially risky and costly.  
Unlicensed contractors expose consumers to significant financial harm if 
injury, property damage, or project abandonment occurs. 

The least expensive bid for improvements or corrections before a home is 
sold or purchased may appeal to you or your client.  But if that bid is not 
from a licensed contractor and exceeds the $500 threshold, it is illegal.  
Plus, unlicensed contractors are not likely to carry workers’ compensation 
insurance, license bonds, or general liability insurance. 

If a disagreement occurs with an unlicensed contractor, the Contractors 
State License Board (CSLB) may not be able to help resolve a complaint; 
the only remedy available to a property owner may be civil court.  Criminal 
courts may order a person convicted of contracting without a license to pay 
restitution.  However, a convicted unlicensed contractor’s restitution 
payments may be based on the ability to pay.  While a consumer may have 
paid the full contract amount up front, the convicted unlicensed contractor 
may only have to repay restitution in nominal amounts over an extended 
period of time. 

Real estate licensees are specifically addressed in BPC §7044.1 which 
states, in part: 

 “… nothing in this section shall authorize a real estate licensee or a 
property manager to act in the capacity of a contractor unless 
licensed by the board.” 
 

Youtube has several videos of 
CSLB’s “Swift” enforcement team  
conducting stings to arrest 
unlicensed contractors.  To find 
them, query “CSLB sting” in 
Youtube. 

A real estate licensee found acting in the capacity of a contractor without a 
{contractor’s} license could face administrative and/or criminal penalties.  In 
addition, a financially harmed consumer could sue for monetary damages.  
BPC §7031 allows a consumer to recover all compensation paid to an 
unlicensed person in civil court and generally precludes an unlicensed 
person from being able to sue for works of improvement that require a 
contractor’s license. 

By law, anyone who contracts for a construction project valued at $500 or 
more for labor and materials must be licensed by CSLB.  State-licensed 
contractors generally have four years of verified journey-level experience in 
their trade, have passed trade and contractor license law exams, and have 
undergone professional background investigations.  They post a license 
bond and carry workers’ compensation insurance for employees (and 
themselves if they are roofers).  Contractors who have applied for or 
changed their license since January 2005 must also pass a criminal 
background check.  The law requires contractors to include their license 
number in all advertisements; unlicensed contractors are required to say 
that they are not licensed in their advertisements. 

http://www.cslb.ca.gov/
http://www.centralvalleybusinesstimes.com/stories/001/?ID=21990
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There is an exemption from licensure requirements for home improvement 
jobs totaling less than $500 for labor and materials.  This exemption does 
not apply if the construction project is part of a larger operation and 
contracts are made in amounts less than $500 to evade the law. 

The Commissioner is to the DRE 
as the Registrar of Contractors is 
to the CSLB. 

The Registrar of Contractors  may issue citations to unlicensed 
contractors that include civil penalties up to $15,000 or complaints may be 
referred to local prosecutors for criminal filing.  A second conviction for 
contracting without a license carries a mandatory, 90-day jail sentence and 
a fine of 20% of the contract price or $4,500, whichever is greater. 

Many problems can be avoided if consumers and their agents know the law 
and their rights.  It only takes a few minutes to research a contractor to 
ensure he or she has a license in good standing with the state and that it 
holds the required bond and insurance. 

The law is specific regarding home improvement contracts, service and 
repair contracts, and new home construction contracts.  The maximum 
down payment a home improvement contractor may request is $1,000 or 
10%, whichever is less, unless the contractor has a blanket performance 
and payment bond on file with CSLB.  Always check their license record on 
the CSLB Web site.  You can look up contractors by their license number, 
business name, or employee names. 

Many local building departments routinely verify licensure before issuing 
permits.  If an owner-builder permit is pulled, city or county building 
inspectors may verify that the work is actually being performed by the 
owner, not an unlicensed contractor.  CSLB often partners with local and 
state agencies to conduct compliance checks.  A homeowner who pulls an 
owner-builder permit assumes full responsibility for all phases of the project 
and its integrity.  If an unlicensed contractor is hired to do the work, the 
homeowner could be responsible for: 

 Registering with the state and federal government as an employer; 

 Withholding state and federal income taxes, federal Social Security 
taxes, paying disability insurance, making employment 
compensation contributions; and 

 Providing workers’ compensation insurance. 
 

Verify a contractor’s license and its status by visiting the CSLB Web site or 
by calling the automated toll-free line: (800) 321-CSLB (2752). 

2.6.3 DISCLOSURE AND CONTINGENCIES 

2.6.3.1 COMMON INTEREST DEVELOPMENT DOCUMENTS 

Real Estate Bulletin, March15, 2012 (Spring) 
As CIDs become more prevalent, it is increasingly important that real estate 
brokers and salespersons become more knowledgeable about the 
management documents affecting the use, control, and operation of units 
and the common area within a CID, as well as applicable laws and 

https://www2.cslb.ca.gov/OnlineServices/CheckLicenseII/CheckLicense.aspx
https://www2.cslb.ca.gov/OnlineServices/CheckLicenseII/CheckLicense.aspx
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regulations.  Here are some suggestions to assist you in completing a 
smooth transaction involving a CID: 

 Always be prepared for purchaser’s questions.  Purchasers are 
more knowledgeable than ever.  Be familiar with the documents that 
are used with a CID. The buyer must receive a copy of the CC&R’s, 
Bylaws, Articles of Incorporation (if applicable for that project), the 
Subdivision Public Report and the HOA’s budget. 

 Be prepared to explain what an assessment or maintenance fee is 
and know what the HOA must maintain.  If the project has a subsidy 
arrangement {?}, be able to explain the agreement.  When will the 
subsidy expire?  What will the assessment be after the subsidy 
ends?  If the project has an existing homeowners’ association, be 
prepared to discuss the financial status of the project.  Both 
purchasers and lenders request this type of information. 

 
 
 
 
 
 
 
 
A Subdivision Public Report is 
required by the DRE for the sale 
or lease of lots, parcels or units 
within a subdivision. Just as 
corporations must obtain approval 
to issue and sell stock certificates, 
a developer must obtain approval 
to sell or lease five or more lots, 
parcels, or units within a 
subdivision. 

 Review the CC&R’s applicable to the project.  Developers are 
including more information in the CC&R’s, such as disclosures of 
soil conditions, building restrictions, and earthquake fault lines.  Be 
familiar with the use restrictions in the CC&R’s and the HOA’s rules 
implemented by the board of directors, such as the pool and 
clubhouse usage and hours, pet restrictions, parking requirements, 
etc. 

 Read the Subdivision Public Report .  Be able to answer questions 
about the major sections of the report. Be prepared to explain what 
type of legal interest is being conveyed and be familiar with any 
material disclosures. 
 

Further information regarding CIDs and the public report process is 
available on the DRE Web site. 

2.6.3.2 GOLF COURSE DISCLOSURES 

Real Estate Bulletin, March 15, 2010 (Spring) 
Residents of homes located adjacent to or near a golf course may enjoy the 
benefit of the enhanced value of their residences as well as favorable 
views.  However, the proximity of a golf course can also produce negative 
impacts on adjacent homes which may result in disputes.  This article will 
address some of the issues that a developer or a real estate agent may 
wish to disclose to purchasers in a project affected by a golf course. 

These disclosures may apply whether the golf course is privately owned, 
controlled by the developer, or is part of the HOA’s common area.  If 
applicable, the disclosures may be made in a Transfer Disclosure 
Statement, Subdivision Public Report, and if a more detailed disclosure that 
provides an explanation unique to the property, a separate document is 
appropriate.  Some suggestions for disclosures may include: 

http://www.dre.ca.gov/
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She has been living alongside a 
golf course and constantly has 
golf balls flying onto her property. 
(source) 

Stray golf balls – Any resident near a golf course may be affected by errant 
golf balls , resulting in personal injury or destruction to property.  Golfers 
may attempt to trespass on adjacent property to retrieve golf balls even 
though the project restrictions may expressly prohibit such retrieval. 

Noise and lighting – The noise of lawn mowers and utility vehicles may 
create disturbances to homeowners.  Maintenance operations may occur in 
the early morning hours.  Residents living near the clubhouse may be 
affected by extra lighting, noise, and traffic. 

Pesticides and fertilizer use – A golf course may be heavily fertilized, as well 
as subjected to other chemicals during certain periods of the year. 

Irrigation system – Golf course sprinkler systems may cause water 
overspray upon adjacent property and structures.  Also the irrigation system 
of a golf course may use reclaimed and retreated wastewater. 

Golf carts – Certain lots may be affected more than others by the use of 
golf carts.  Lots adjacent to a tee or putting green may be subject to noise 
disturbances and loss of privacy. 

Access to golf course from residences – It is likely that most residences will 
not have direct access from their lots to the golf course.  The project 
restrictions may disclaim any right of access or other easements from a 
resident’s lot onto the golf course. 

View obstruction – Residents living near a golf course may have their views 
over the golf course impacted by maturing trees and landscaping or by 
changes to the course’s configuration. 

2.6.3.3 PAST HOA LAWSUIT MAY BE A MATERIAL FACT 

by Bob Hunt for Realty Times, August 4, 2009 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Suppose that, in the past, your HOA brought a lawsuit against the 
developer claiming some kind of construction defect.  It happens, of course, 
all the time.  Regardless of when the suit occurred or, what its outcome 
might have been, is the fact of the suit something that needs to be 
disclosed to a prospective buyer?  A recent case from California’s Second 
Appellate District (Calemine v. Samuelson) gives us some guidance. 

In 1983, the seller, Walter Samuelson, and his wife became the original 
owners of a condominium unit in the Jared Court development.  The lower 
level of the three-story condominium consisted of a garage and “bonus 
room” that Mr. Samuelson used as an office.  Subsequent to the 
Samuelsons’ purchase there were intermittent incidents of water intrusion 
and flooding in that lower level.  Similar water intrusion was experienced in 
other units. 

In 1986 the Jared Court HOA brought a lawsuit against the developer 
alleging design and construction defects.  Later, the HOA hired Westar 
Flooring to repair and waterproof the affected areas.  After that work was 
done, Samuelson did not experience any further water intrusion problems 
in the bonus room portion of the lower level.  However, there were 
continued problems in other areas of Jared Court.  So the HOA sued 
Westar.  A consultant estimated the cost of needed waterproofing repairs to 

http://www.sunshinecoastdaily.com.au/story/2008/08/07/ball-damage-no-longer-golf-clubs-problem/
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be somewhat more than $1 million.  The lawsuit was settled in 1998, with 
the association receiving $410,000 after payment of attorney fees. 

Another company, CHI, was hired to make further repairs.  CHI completed 
its work in 1998 but cautioned the HOA that they had only done one phase 
of the work that was needed.  Further work was needed, said CHI, and they 
could not guarantee that there would not be further dampness issues in the 
garage/storage areas.  Samuelson was aware of CHI’s caveat, inasmuch 
as he had been a board member of the HOA from 1993-2001, and he was 
the “point man” in the dealings with CHI. 

After the work CHI completed in 1998, Samuelson “did not observe any 
further flooding or water intrusion into the garage area of the condominium, 
though occasionally damp spots would appear on the garage floor during 
periods of heavy rain.” 

Later, Samuelson undertook to sell the unit.  An escrow with Larry and 
Camille Calemine closed in July of 2002.  During the negotiations and sale 
Samuelson made disclosure of the water problems in a variety of ways.  He 
noted on the Transfer Disclosure Statement that he was aware of “flooding, 
drainage, or grading problems” and he added the notation “heavy rains 
below ground walls & slab.”  His agent wrote “water damage noted in 
garage” and he urged the buyers to obtain a physical inspection.  The 
inspector also noted signs of water intrusion and recommended the buyers 
make further investigations to determine if repairs had been made.  A 
termite control company also noted moisture damage as well as the fact 
that other contractors in the past had installed additional concrete and 
drainage. 

The buyers discussed the issue with Samuelson.  He told them of the past 
problems, of the repairs that were made, and said, “Haven’t had a problem 
since.  Problem solved.”  He did not mention the lawsuits. 

In January 2005, two and one-half years after the Calemines moved in, the 
garage flooded.  At that time they first learned of the lawsuits against the 
developer and the first repair company (Westar).  Flooding recurred in 
March of 2005 and in January and April of 2006. 

Naturally, a lawsuit was filed.  Among other things, it alleged that 
Samuelson had breached his duty to make full and complete disclosure.  
The trial court found that Samuelson had made sufficient disclosure of the 
defects and that there was “no triable issue of material fact regarding a 
misrepresentation or failure to disclose as to water intrusion.”  Granting 
summary judgment, it dismissed the case.  The Calemines appealed, 
arguing that, while Samuelson had made adequate disclosure regarding 
the water intrusion itself, he should have disclosed the prior lawsuits 
because they, too, were material facts. 

The appellate court observed that a seller’s disclosure duty is “limited to 
material facts; once the essential facts are disclosed, a seller is not under a 
duty to provide details that would merely serve to elaborate on disclosed 
facts.”  Generally, whether the undisclosed matter was of sufficient 
materiality to have affected the value of desirability of the property is a 
question of fact. 

In this case, the appellate court said that disclosure of the lawsuits did not 
fall under the category of mere “elaboration” which would not have been 
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required.  It said that “the existence of the two lawsuits was the very type of 
material information that a potential buyer could find seriously affected both 
the desirability and the value of the property.”  It sent the case back for trial. 

Now, there is some good news for sellers in all this.  For one thing, the 
court certainly did not say that a seller has the affirmative duty to find out 
whether his HOA had ever filed such a suit.  If you don’t know, you don’t 
have to go looking.  Secondly, the court made clear that there was no duty 
to disclose the details of the lawsuits.  “Disclosure of the litigation would 
have enabled appellants [Calemine] to examine the details of those actions 
…”  Given knowledge of the suits, it becomes the buyer’s burden to find out 
the details. 

Bottom line, if you know of any lawsuits – past as well as pending – you 
had better disclose them. 

2.6.3.4 WHAT EXACTLY IS MELLO-ROOS? 

by Todd Foust and Charmaine Ngo for Realty Times, June 10, 2009 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Many prospective homebuyers in California are becoming increasingly 
aware of the term Mello-Roos when looking to purchase new and used 
homes.  For those that are unfamiliar, Mello-Roos is simply a special tax 
assessed to homeowners in a community as repayment for bonds used to 
fund the infrastructure within their community.  To home buyers, Mello-
Roos often carries a negative connotation, one where the monthly payment 
for a home will be significantly more than one in a non Mello-Roos 
community.  But is this a fair assessment?  We will attempt to answer this 
question in order to educate any potential homebuyers about Mello-Roos. 

Advantages of a Mello-Roos District to Home Buyers 

 New schools, parks, recreation centers, etc can be built and funded 
using the revenue generated from the Mello-Roos income. 

 More housing inventory will be created when undeveloped locations 
are built up. 

 Generally speaking, low crime rates and highly desirable new 
schools are common in Mello-Roos communities. 

Disadvantages of a Mello-Roos District to Home Buyers 

 Cost of housing may be increased because of the tax, possibly 
limiting the amount of prospective buyers when it comes time for 
resale. 

 Maintenance of the improvements could be more costly than 
anticipated. 

Quick Mello-Roos Q & A  
Q:  Where Is Mello-Roos Most Commonly Found? 
A:  In Orange County, CA most cities with new construction will have at 
least one community with Mello-Roos; however, the southern portion of 
Orange County is where it is most prevalent.  Likely cities might include: 
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Irvine, Mission Viejo, Aliso Viejo, Tustin, Laguna Hills, Rancho Santa 
Margarita, Coto De Caza, and San Juan Capistrano. 

Q:  What Year Homes Have Mello-Roos? 
A:  Almost always, Mello-Roos is found in areas with newer neighborhoods 
and subdivisions built between 1994 and the present. 

Q:  How Long Does Mello-Roos Typically Last? 
A:  The length of the Mello-Roos tax varies from subdivision to subdivision.  
Fifteen years from the original build date is about average.  The payment 
very rarely extends beyond 30 years or is shorter than seven years. 

Q:  How Much Is It Typically? 
A:  Depending on the year of construction, it can range anywhere from $25 
to over $300 per month; the actual tax is usually collected annually or semi-
annually. 

A Brief History of Mello-Roos  
The term Mello-Roos was derived from the names of its co-authors, 
Senator Henry Mello and Mike Roos.  It is also generally termed as the 
Community Facilities District Act (CFD).  The CFD started when people in 
California voted for Proposition 13 in 1978 to limit property taxation.  
Therefore, new initiatives were considered to finance public constructions 
and improvements.  In 1982, the California State Legislature made Mello-
Roos legitimate. 

After passing a community vote with two thirds in favor of becoming a 
Mello-Roos district, bonds are issued to help fund the community 
infrastructure.  Normal services and infrastructure would include police 
services, schools, roads, ambulance and fire protection services, utility 
connection, sewer lines, and streetlights.  Once Mello-Roos is established, 
residents must repay the bonds in order to fund ongoing projects.  A special 
tax is assessed to the homeowners as the repayment method and levied 
yearly.  An ongoing lien is used to make sure that the taxes are safe and 
secured. 

The bottom line to the buyer of a home in a Mello-Roos community is that 
they will have to pay this tax in order to repay the municipal bond.  This 
would be in contrast to a non Mello-Roos community where the 
infrastructure and services would be paid for by the surrounding residents 
or the actual builder. 

Final Thoughts on Mello-Roos  
Considering the pros and cons of living in a community with Mello-Roos is 
very important for Orange County homebuyers.  Although Mello-Roos 
communities have many amenities that both established and newer non 
Mello-Roos communities may not have, a prudent homebuyer should weigh 
these facts in determining if the amenities warrant the increased monthly 
payment.  Ultimately, homebuyers will need to decide if the attraction of a 
newly built home is worth the extra expense in areas prone to having the 
tax.  If a California homebuyer is looking at homes built in the last 15 years, 
they should at the very least be inquiring as whether or not Mello-Roos 
exists in the community.  It is the buyer’s choice whether Mello-Roos is 
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something they can live with and we truly hope this guide will make their 
decision easier. 

In addition to Mello-Roos, there are several other “benefit assessment laws” 
such as the Landscaping and Lighting Act of 1972 and the Improvement 
Act of 1911 (source ).  Like Mello-Roos, these laws require a super-
majority of the voters to approve the proposed assessment.  If approved, 
the special assessments are billed with the homeowner’s property tax 
statement and are secured by liens on each home in the district until paid in 
full. 

In 2002, our neighborhood approved a special assessment and bond to 
acquire and protect open space in the Santa Monica Mountains.  Voting 
was by mail with ballots sent with a prospectus.  The small number of 
voters returning the ballots voted 68% to 32% in favor of the assessment 
thus creating a lien on all homes in the assessed district.  Each year the 
assessment appears as a line item on my property tax statement (source). 

2.6.4 CIVIL LITIGATION 

2.6.4.1 TENANT’S FREE SPEECH DERAILS LANDLORD’S SALE 

by Bob Hunt for Realty Times, October 18, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Suppose that a registered sex offender lives across the street from your 
rental property that you are trying to sell.  Suppose also that your tenant –
who has been disinclined to cooperate with your sale efforts – tells you that, 
unless you will waive the last month (of a lease) rental fee, he will inform 
prospective buyers about the proximity of the sex offender.  Do you have 
some legal cause of action against him?  Can he interfere with your sale 
efforts in this way? 

A recent California case (Cross v. Cooper) dealt with facts such as these.  
The opinion might be surprising, as well as displeasing, to landlords. 

The Coopers (tenants) leased a home from Sandra Cross (landlord) from 
September of 2006 until the end of August, 2007.  In June of 2007, Cross 
told the Coopers that she intended to sell the property.  The Coopers were 
less than cooperative.  Mr. Cooper, a real estate sales agent, refused to 
allow a sign on the property and restricted showing times to a very narrow 
window of opportunity.  He emailed the landlord that he would provide his 
limited cooperation “in exchange for our August rent free...”.  He also 
indicated that he might advise prospective buyers of the proximity of the 
sex offender. 

Despite the limited opportunity for showings, the landlord’s agent did obtain 
an offer which resulted in a contract of sale.  Shortly after the contract was 
signed, though, the tenant told the buyer’s agent about the sex offender 
who lived across the street.  Subsequently, the buyers refused to sign a 
disclosure statement about the offender and they declined to buy the 
property. 

The landlord sued the tenants for, among other things, “intentional 
interference with [the] purchase contract, and intentional and negligent 

http://www.parks.ca.gov/pages/795/files/benefit_assessment_article_final_oct_17.pdf
http://www.preserveopenspace.org/
http://www.parks.ca.gov/pages/795/files/benefit_assessment_article_final_oct_17.pdf
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interference with prospective economic relations.”  The tenant responded 
with an anti-SLAPP motion. 

SLAPP is an acronym for strategic lawsuit against public participation.  An 
anti-SLAPP motion, under California Code of Civil Procedure, “allows a 
defendant to gain early dismissal of causes of action that are designed 
primarily to chill the exercise of First Amendment rights.” 

The trial court denied the anti-SLAPP motion.  It found that the tenant had 
attempted “to extort one month’s free rent from Cross by disclosing the 
location of the offender.”  Since attempted extortion is a crime...the court 
concluded that the threat did not qualify for anti-SLAPP protection.  The 
tenants appealed.  The appellate court then reversed the trial court’s denial. 

First, the appellate court agreed that the speech in question – informing the 
buyer’s agent of the presence of the sex offender – was protected.  Under 
the Code, anti-SLAPP protection protects conduct “in furtherance of the 
exercise of ... the constitutional right of free speech in connection with a 
public issue or an issue of public interest.”  Further, the Code mandates 
that its provisions “be construed broadly.”  Hence, the court agreed with the 
tenant’s contention that protecting children from sexual predators is an 
issue of widespread public interest and that “his conduct involved a private 
communication directly related to an issue of considerable interest to the 
general public.” 

Next, the appellate court considered the claim that the tenant’s action 
constituted attempted extortion.  It examined the Penal Code definition of 
extortion which requires that there be a threat:  (1) to do unlawful injury to 
another, or (2) to accuse the individual or a family member of a crime, or (3) 
to expose or impute to the person a “deformity, disgrace, or crime”, or (4) to 
expose any secret affecting him or them. 

Finding that the tenant did none of those things, it reversed the trial court’s 
order denying the anti- SLAPP motion.  The tenant’s right to free speech 
was protected. 

2.6.4.2 BUYER WHO CLAIMS BREACH MUST BE READY TO PERFORM 

by Bob Hunt for Realty Times, April 24, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Sad to say, but it occasionally – maybe even frequently – happens that 
when the scheduled time for closing comes, neither party is ready to 
perform.  So what happens then?  No doubt what happens most of the time 
is that both buyer and seller continue their efforts and eventually the 
transaction closes.  But suppose that one of the parties has had a change 
of heart.  Can they simply cancel on the grounds that the other has 
breached?  A recent California ruling (Tornel v. Office of the Public 
Guardian of Los Angeles County) shows that it is not that simple. 

In May of 2008, Mario Tornel and Martha Silva (buyers) purchased a home 
at an auction conducted by the Public Guardian of Los Angeles County 
acting in its capacity as conservator of the estate of Mary Buchenau.  On 
August 1 the probate court confirmed the sale at a price of $254,000.  
Escrow instructions provided that the buyers would deposit 10% of the 
purchase price and that the remaining $228,600 was to be paid to the 
escrow holder no later than two working days prior to close of escrow.  
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Also, before the close of escrow the conservator was to deliver all 
instruments necessary for the transfer of title.  Escrow was scheduled to 
close on September 30. 

The buyers put their deposit into escrow but by September 30, neither party 
had tendered performance.  The buyers had not deposited the balance of 
the purchase price and the conservator had not supplied the deed. 

On October 15, a party acting on behalf of the buyers wrote the escrow 
company requesting that the escrow be cancelled and the deposit returned.  
Then, on October 19 – roughly twenty days late – the conservator delivered 
the deed to escrow.  The buyers, however, refused to consummate the 
purchase, claiming the conservator was already in breach.  They insisted 
that the escrow be cancelled and their deposit returned. 

The conservator then filed a petition with the court to vacate the order 
confirming the sale so that the property could be marketed to new buyers.  
The conservator also requested authority to retain the deposit and to be 
awarded damages.  The probate court granted the petition, and continued 
the matter until resale, at which time damages could be assessed. 

When the buyers attempted to have this order set aside, the court gave 
them the opportunity to complete the sale at the original purchase price, but 
they declined.  Subsequently, the property resold for a lower price.  Not 
only did the buyer's lose their deposit, they were assessed $34,662 in 
damages.  Of course they appealed. 

California’s Second Appellate District Court upheld the lower court’s ruling.  
The appellate court observed that “It is well established that if it is not 
clearly specified that time is of the essence in an escrow transaction, a 
‘reasonable time’ is allowed for performance of the escrow conditions.”  
There was no “time is of the essence” provision in this sale and there was 
nothing that implied that timing was essential.  The buyers “presented no 
evidence at the trial level that a delay of 19 days following a two-month 
escrow was an unreasonable time for performance.” 

Moreover, the court spelled out a crucial principle for its ruling:  “even if 
time for performance has expired, a party cannot claim default by the other 
party as justification to terminate the escrow without either performing or 
having tendered performance to the other party.”  [my emphasis]  
Because the buyers had not deposited their funds as required, they could 
not successfully claim that the other party had breached. 

The moral to this story?  Do not complain about the other side not having 
their ducks in a row until you have made sure that yours are. 

2.6.4.3 WHETHER A DEFECT IS TRIVIAL IS NOT A TRIVIAL MATTER 

by Bob Hunt for Realty Times, June 19, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
There is nothing trivial about a person tripping, falling, and sustaining 
injuries that required six surgeries and physical therapy over a two and 
one-half year period.  Nonetheless, the condition that contributed to such 
an accident might itself have been nothing more than a trivial defect.  And, 
if indeed it was a trivial defect, the landowner on whose property it occurred 
had no duty to have it fixed and no liability to the person who sustained the 
injuries. 



Consumer Protection Reader, 2013 Edition 

© 2013 45HoursOnline, All Rights Reserved Page 215 

That, in a nutshell, is the essence of a recently-decided case (Cadam v. 
Somerset Gardens Townhouse HOA et al.) in California’s Second District 
Court of Appeal.  The ruling is instructive and will no doubt be welcomed by 
those who are charged with maintaining sidewalks, walkways, and the like. 

Trip Hazard 

Barbara Cadam leased a unit in Somerset Gardens, a development 
consisting of 93 townhomes.  Although it was her normal practice to enter 
her townhome through the garage, one day in October of 2006, Ms. Cadam 
had occasion to use the walkway.  She had engaged one of the gardeners 
in a conversation about a sprinkler problem.  At the end of the conversation, 
she headed away on the walkway; but when the gardener said something 
more, she turned to look at him.  “At that point, her right foot caught in a 
walkway separation.  Cadam fell forward on her hands, shoulder, elbow, 
and right knee.”  As she described it, “I kind of looked [at the gardener], and 
my right foot caught, I hit with … the toe of my right shoe, and I started to go 
forward, and I tried to catch myself with my left foot, and it also hit this rise 
in the cement, and I went down…” 

According to the court record, she was wearing high heels at the time.  
“The cement walkway was clean and dry and it was a bright day.  As 
agreed by the parties, the difference in height between the two walkway 
segments was between three-fourths and seven-eighths inch.” 

The injuries to her hands, wrists, elbows, and right knee required the 
treatment described earlier.  She was 63 {and wearing high heels?} at the 
time of the accident.  Her hand injuries have caused permanent nerve 
damage and disability. 

Ms. Cadam sued the homeowner association, the management company, 
and the builders for premises liability and negligence.  (At the beginning of 
the trial she settled with Inland Pacific Builders for $155,000, and they were 
dismissed from the suit.)  The jury decided in her favor and awarded 
$1,336,197 damages {!}.  It found that the HOA and the management 
company were each 50% responsible. 

A judgment-not-withstanding-
verdict is a practice whereby the 
judge in a civil jury trial may 
overrule the decision of a jury and 
reverse or amend their verdict. 

The defendants filed a motion for a “judgment notwithstanding verdict ,” 
which the trial court granted.  It ruled that “no reasonable person could find 
this was not a trivial defect looking at the photographs….the height, [and] 
the surrounding circumstances.”  Cadam appealed. 

The appellate court pointed out that “It is well settled that a property owner 
is not liable for damages caused by a minor, trivial, or insignificant defect in 
his property.”  It referred to the principle as the “trivial defect defense” and 
went on to say, “Persons who maintain walkways – whether public or 
private – are not required to maintain them in absolutely perfect condition… 
Moreover, what constitutes a minor defect may be a question of law.”  It 
cited decisions “finding trivial defects ranging from three-fourths inch to one 
and one-half inches.” 

The court also noted that, in this case, “photographs of the separation do 
not reflect a jagged separation, shadows, or debris obscuring the 
separation.” … “There were no protrusions from the separation and other 
persons had not fallen there.”  Moreover, Cadam testified that she did not 
see the separation because she “wasn't looking at it.” 

 The appellate court asserted that, on their review of the evidence, “the 
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Mexican sidewalk. 

walkway defect here was trivial as a matter of law.”  As such, the property 
owners had no duty to repair it.  The appellate court upheld the trial court’s 
ruling and found in favor of the defendants. 

A lot of this might strike the reader as just plain common sense.  I would 
agree.  Refreshing isn’t it? 

Thanks to the absence of personal injury attorneys in Mexico, holes in 
sidewalks  are a common sight.  You need to be alert when walking in 
Mexico.  Sidewalks and steps are never level and it is very common to 
come across holes in which you could lose a small person.  Rebar is also a 
common impalement (source). 

2.6.4.4 COURT REJECTS EXPERT MOLD TESTIMONY 

by Bob Hunt for Realty Times, November 10, 2009 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
More often than is widely acknowledged, courts come up with good and 
sensible rulings.  When that happens, we do well to acknowledge them.  In 
the case of Dee v. PCS Property Management, California’s Second 
Appellate District Court of Appeal affirmed the good ruling of a trial judge.  
Inasmuch as the case had to do with claims regarding mold, it is of more 
than a little interest to a variety of parties involved with real estate. 

The plaintiff, Darcee Dee, lived in a Los Angeles apartment from January 
18, 2001 until June 1 of the same year.  The property was managed by 
PCS Property Management, L.L.C.  When she moved into the apartment, 
Ms. Dee noticed stains on the carpet and around the doorframe.  Shortly 
thereafter she began to experience various health effects “including 
dizziness, fatigue, diarrhea, vomiting, bloody nose, migraines, itchiness, 
redness on her feet and hands, confusion, chills, depression, hair loss, 
stomach, back, head and neck aches, and the absence of menstruation.”  
She also had problems with “breathing, tightness in her chest, excessive 
heartburn, burning skin, food sensitivities, hives, and eye infections.” 

 
Strachybotrys in a Petri Dish 
 

After several meetings between Ms. Dee and PCS employees, testing was 
done by Scope Laboratories on May 14, 2001.  The test found Stachybotrys 

, a type of mold capable of producing mycotoxins.  Ms. Dee moved out on 
June 1.  Further tests by another company confirmed the presence of other 
types of mold as well.  A lawsuit was filed. 

As is common in these kinds of cases, the plaintiff had experts to testify as 
to her condition(s) and how they were caused by the mold that had been 
allowed to grow in and near her apartment.  But the defense filed motions to 
exclude both test results and the testimony regarding the cause(s) of her 
ailments. 

A full rehash of the testimony, arguments, and legal principles would be 
beyond the capacity of the space allotted here.  But the basic facts are 
these:  “Mold is a fungus which is essentially everywhere.  Almost every 
breath we take contains mold spores.”  (That the appellate court’s 
discussion began with this quote might have given a pretty good hint at the 
direction in which it was going.)  Molds themselves – even toxic molds – 
don’t cause illness and reactions.  Reactions are caused by mycotoxins 
which, under certain conditions, may be produced by the molds. 

http://www.jetwayjunkie.com/category/blog/
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The presence of mycotoxins was not detected by the tests, only the 
presence of molds.  That mycotoxins were present was inferred from the 
results of specialized blood and other tests which were alleged to show that 
Ms. Dee had been exposed to mycotoxins.  However, the court noted that 
“the only laboratory in the world that does this testing is [the doctor’s].  The 
work is not generally accepted in the relevant medical community as being 
capable of identifying exposure to mycotoxins.”  Because of that, the test 
results did not meet the legal requirements for admissibility as evidence. 

Further, the court excluded the testimony of the physicians who attributed 
the plaintiff’s various ailments to exposure to mycotoxins caused by mold.  
Lacking “sufficient evidence of a causal connection” between Ms. Dee’s 
problems and exposure to mycotoxins, the trial judge opined that “what I 
heard was in the main speculation.”  The appellate court agreed, observing 
that “an expert’s opinion that something could be true if certain assumed 
facts are true, without any foundation for concluding those assumed facts 
exist … does not provide any assistance to the jury.” 

The ultimate result:  Not only did the jury trial find on behalf of the 
defendants but also the plaintiff was ordered to pay their court costs – 
slightly north of $330,000.  The appellate court affirmed the trial court’s 
decision. 

I certainly do not make light of the very real suffering that can be caused by 
exposure to mold-produced mycotoxins.  But it’s nice to know that courts 
and juries won’t be overwhelmed by whatever so-called “experts” may have 
to say. 

2.6.5 CONTRACTS 

2.6.5.1 WHEN SELLERS REMAIN IN POSSESSION 

by Bob Hunt for Realty Times, April 26, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Frequently it happens that sellers don’t want to give up possession of their 
home until after escrow has closed.  I am not referring here to situations 
where they will rent back for six months or a year.  Rather, it is the situation 
where the seller doesn’t want to move out until two or three days after 
closing. 

There can be good reasons for this.  More than a few transactions have 
fallen apart at the last minute, though this is not common.  What is more 
ordinary – and happens too frequently – is that the closing may be delayed 
a few days, maybe even a week.  Often this is not the buyer’s fault, but that 
of some third party (such as an underwriter).  The point is:  knowing that 
closings might be delayed, many sellers don’t want to schedule movers and 
packing etc. until they know for sure that the closing has happened.  
Moreover, it may simply be a question of money.  They need to have the 
sale proceeds in hand in order to pay the movers. 

I know, I know.  There are those who will argue that closings ought never to 
take place until and unless the sellers are out.  While there may be 
compelling arguments for this point of view, the fact remains that it doesn’t 
always happen, and that it would probably be a mistake to let this issue be 
a deal-killer if everything else was satisfactory. 
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So, the seller is going to remain in possession for, say, three days after 
closing.  How best to handle this?  You want more protection for the buyer 
than simply to say “OK.”  On the other hand, the situation doesn’t seem to 
warrant a lengthy special contract. 

CAR® sets forth an alternative in its standard form Purchase Addendum 
Agreement (PAA) .  While the PAA deals with other topics as well, one of 
the options it lays out is “Seller to Remain in Possession After Close of 
Escrow.”  This option contains ten pre-printed sub sections plus a couple of 
blank lines for “other terms.”  It takes up about 2/3 of a page and might be 
described as a “rental agreement lite.” 

One of the main virtues of the CAR® treatment is that it recognizes and 
makes clear that the seller – the former owner – is now a renter, even if 
only for a few days.  So, for example, the PAA option includes a section 
wherein both a daily rental rate and a security deposit amount can be 
specified. 

Sometimes, this comes as a shock to the seller – it may even be perceived 
as an insult.  “I’m not going to pay rent to stay in my house!”  “Who needs a 
security deposit?  Do they think I’m going to trash my own home?!”  It can 
be a little testy, but this is a conversation that needs to take place.  It really 
isn’t their property anymore; and they, just like anyone else, might 
accidentally spill something on the carpet or gouge a hole in the wall when 
moving furniture. 

The PAA seller-in-possession section defaults to the position that the seller 
will continue to pay for the utilities while they remain, but it allows for this to 
be treated differently.  It also reminds the sellers that their personal 
property won’t be covered by the new owner’s insurance.  They need to get 
their own. 

There is no “right” way to structure the brief rental agreement between 
sellers and the new owners.  Indeed, it is common for the buyer not to 
charge any rent.  The important thing, though, is that there needs to be 
some clear agreement specifying what the relationship is and who is 
responsible for what. 

2.6.5.2 SHORT SALE ADVISORY MAY BE A CASE OF TOO MUCH 
INFORMATION 

by Bob Hunt for Realty Times, December 14, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
At the same time that CAR® released its November, 2010 revision to the 
Short Sale Addendum (designed for use with a purchase contract) it also 
released a new form, the Short Sale Information and Advisory  (SSIA).  
Coincident with release of the SSIA, CAR® has discontinued a previous 
document, the Short Sale Listing Addendum.  At first glance, then, the new 
document appears to be a replacement for the discontinued one. 

The Short Sale Listing Addendum, as its name implied, was to be provided 
along with a standard listing form when a broker or agent took a listing 
whose likely selling price would be less than the existing mortgage balance.  
Certainly, the SSIA is appropriate to be used in the same circumstance.  
For the most part, it differs from the Short Sale Listing Addendum in that it 

http://www.car.org/media/pdf/legal/standard-forms/543134/
http://www.car.org/media/pdf/legal/standard-forms/543134/
http://www.watkinsrealtygroup.com/Agent/Content/WRG/forms/purchase/Short_Sale_Information_and_Advisory.pdf
http://www.car.org/media/pdf/legal/standard-forms/543134/
http://www.watkinsrealtygroup.com/Agent/Content/WRG/forms/purchase/Short_Sale_Information_and_Advisory.pdf
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provides considerably more detailed coverage of similar topics.  The 
Addendum was a one page document, the SSIA is three pages. 

Consider, for example, the treatment of the topic of alternatives to a short 
sale.  The now-discontinued Addendum said this:  “Broker has advised 
Seller that other options, such as, but not limited to, negotiating a 
modification of existing Loans/Liens, refinancing, bankruptcy, foreclosure or 
deed-in-lieu of foreclosure may be more appropriate for Seller.”  In the new 
SSIA, Alternatives to a Short Sale is a separate section 16 lines in length 
that spells out a definition of each of the alternatives. 

Whether it is a good thing that the new form is longer and more detailed is 
open to debate.  Is it better simply to note that a short sale might result in 
adverse tax consequences and to advise the seller to consult with 
professional tax counsel?  Or is it better to spell out (in a still albeit general 
way) how those consequences might come into play, and in what sorts of 
situations there might be exceptions, and that state and federal laws differ, 
and then give the same advice to seek professional tax counsel? 

The SSIA devotes considerable space (approximately .75 inch of a single-
spaced page) to the subject of the possibility that the seller might have 
continuing liability on the debt.  The discussion contains a wealth of 
information about deficiency judgments, California anti-deficiency protection 
rules, and new state law on the subject.  It probably contains more 
information on the subject than most licensees possess.  Again, is this a 
good thing?  I doubt it. 

 
Afflicted with the MEGO Effect 

Under the best of circumstances a discussion of deficiency judgments and 
anti-deficiency protection rules is liable to induce the MEGO (My-Eyes-
Glaze-Over ) effect.  The likelihood that one would be closely read and 
comprehended by a stressed-out consumer in the context of listing their 
property is pretty low.  Besides, as with discussions of tax or legal issues, it 
is followed up by the necessary cautionary advice that an appropriate 
professional should be consulted because the broker cannot and will not 
give advice on such matters. 

Curiously, the SSIA contains a section directed to buyers.  It generally 
advises about the perils and possible pains of getting involved in a short 
sale transaction.  The inclusion of this section makes it apparent that the 
SSIA is not designed only to be used with a listing, though it would be odd 
to present a buyer with this document that has so much information 
specifically directed to a seller. 

Finally, we note that the SSIA contains a Broker Authority section that is 
taken, with only minor modification, from the former Short Sale Listing 
Addendum.  This makes the document an indispensable addendum to the 
standard listing contract in a short sale situation.  It authorizes the Broker to 
“(1) market the Property for sale, (2) contact lenders concerning lender’s 
approval of a Short Sale … and Seller agrees to give Broker any necessary 
information to negotiate with lender, and (3) advertise in the MLS and other 
advertising medium that the Property transfer, sale price and payment of 
commissions are subject to Lenders approval.” 

While this is a very important section, it is somewhat surprising to find it in a 
document that is titled to be “information and advisory.”  The section 
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provides neither information nor advice.  It is contractual, providing the 
broker with certain rights and the seller with certain obligations. 

There is a lot of good information in the SSIA.  Certainly, none of it is 
incorrect or misleading.  Nonetheless, some agents may find themselves 
longing to use the earlier, shorter version. 

2.6.5.3 HOW SHALL WE COUNT THE DAYS? 

by Bob Hunt for Realty Times, May 4, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
“What a difference a day makes. ... 24 little hours.”  Unless you employ a 
different convention for counting days, in which case a day may seem to 
take somewhat longer than twenty-four hours. 

How days are to be counted can be of considerable importance when it 
comes to contracts and agreements – oral or written – that contain 
provisions related to periods of time.  Such provisions are common in real 
estate contracts. 

Suppose you tell me at noon time Monday, “Pay me back within two days 
or face the consequences.”  Does that mean that my knees have only until 
noontime Wednesday?  Or would I be OK until 5 PM Wednesday, the end 
of the business day?  Or might I have until 11:59 PM on Wednesday?  
These things can make a big difference. 

The newly-released Purchase Agreement produced by CAR® contains 
some important changes in the treatment of time-sensitive provisions.  
Because the CAR® contract is the standard throughout the state, it 
behooves California agents and brokers to become familiar with the 
changes.  Moreover, agents from other states can benefit from considering 
these issues because, wherever one does business, such matters can be 
important.  Regardless of how they are resolved, they need to be resolved. 

The first change we note is that notices requiring the other party to perform 
some act are now to be phrased in days rather than 24-hour periods.  For 
example, “You have two days from receipt of this notice to remove your 
loan approval contingency,” rather than, “You have 48 hours … .”  Among 
other things, this change brings these time periods into conformity with 
other time-related provisions of the contract (e.g. “Seller has seven days 
after acceptance to disclose to Buyer…”) 

 
 
 
 
Calendar Days:  All days in a 
month, including weekends and 
holidays. 

From that change we move on to the matter of what shall count as a “day”. 
Many contracts, for example, will stipulate that “days” means “business 
days.”  The California Purchase Agreement is somewhat more detailed, to 
say the least. “‘Days’ means calendar days .  However, after Acceptance 
the last Day for performance of any act required by the Agreement 
(including Close of Escrow) shall not include any Saturday, Sunday, or legal 
holiday and shall instead be the next Day.”  To put it another way, the 
contract wants performance to be required only on what are normally 
considered to be business days. 

Then there is the matter of counting days.  Again, the contract is clear, if 
not wholly intuitive.  “‘Days After’ means the specified number of calendar 
days after the occurrence of the event specified, not counting the calendar 
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date on which the specified event occurs, and ending at 11:59 PM on the 
final day.”  In particular, we don’t begin counting until the next day. 

Back to our earlier example:  If I have to pay you back two days after you 
make your demand at noon Monday, then – if we are using the CAR® 
definitions – I have until 11:59 PM on Wednesday to come up with the 
money. 

But what if you make your two-day demand at noon on Thursday?  We 
begin counting on Friday.  The 2nd day is Saturday, but performance isn’t 
required on a Saturday or on Sunday.  Assuming Monday is not a holiday, I 
must pay you back no later than 11:59 PM on Monday.  That’s 107 hours 
and 59 minutes after the two-day demand was made.  Good for me and my 
knees, but maybe not what you had in mind. 

The CAR® method of defining and counting days isn’t perfect – whatever 
that would mean – but it is clear.  Maybe some other method is preferable. 
The point is:  it is important for agents and principals to have some clear 
agreement on these matters. 

2.6.5.4 CA REALTOR®S INTRODUCE NEW PURCHASE CONTRACT 

by Bob Hunt for Realty Times, April 20, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

Here’s a link  to the new RPA. On April 28, 2010, CAR® will release its newest version of the Residential 
Purchase Agreement (RPA) .  The RPA has no “official” status in 
California but it is unquestionably the most widely used contract in 
residential real estate transactions throughout the state.  It is used by non- 
REALTOR® agents as well as by those who are CAR® members. 

Not every real estate agent will welcome the appearance of a new standard 
contract.  Change is so painful.  But there really is not a lot to be worried 
about.  Even though there has not been a significant modification to the 
CAR® purchase agreement since 2002, this latest version is not radically 
different from the one that is currently in use. 

Changes to CAR® purchase contracts do not come out of the blue.  The 
association’s Standard Forms Advisory Committee solicits member 
comments and suggestions on an on-going basis throughout each year.  
More than 1,000 member inputs helped to shape this latest version. 

Some changes reflect changing market conditions; others may come about 
as a result of events and trends in the legal arena; still others seek to 
address areas that have been the subject of disputes about interpretation.  
And of course there will always be that category of “A Good Idea that No 
One had Thought of Before.” 

As an example of the latter, we note that the new contract contains an 
agency disclosure and confirmation of agency paragraph at the very outset 
of the agreement.  For years, the agency confirmation had been pretty well 
buried (paragraph 27, pg. 7).  Someone said, “Wouldn’t it make more sense 
to address that issue up front?”  Of course, it does. 

One of the more significant changes to the RPA is, in effect, an 
endorsement of an emerging market practice.  It deals with the treatment of 
the buyer’s “earnest money” deposit.  Until recent years, it has pretty much 
been assumed that an agent writing an offer would collect a deposit check 

http://www.peoplesescrowsd.net/xSites/Mortgage/ReeceFinancialSvc2/Content/UploadedFiles/New purchase contract.pdf
http://www.peoplesescrowsd.net/xSites/Mortgage/ReeceFinancialSvc2/Content/UploadedFiles/New%20purchase%20contract.pdf
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from the prospective purchaser.  Among other things, in California, this then 
triggered a series of trust accounting measures.  More recently, though – 
and partly as a result of purchasers making multiple offers on short sales – 
buyers have been saying, “I’ll write a check when – if – I have an accepted 
offer.”  In the new RPA the first and default option (others may be chosen) 
is that the buyer will deliver the funds directly to escrow after there has 
been an acceptance. 

Sometimes modifications are made to the standard purchase contract in 
the hope that they will make things better and that they will alter practices 
for the good.  In the new contract, the provision related to the removal of 
contingencies or cancellation adds the clause that such actions must be 
“exercised in good faith.”  Now, as it stands, common law requires of all 
contracts an implicit covenant of “good faith and fair dealing.”  Will the 
addition of explicit – albeit vague – language result in better performance 
by principals?  Maybe; maybe not.  But it doesn’t hurt to try. 

One of the delightful additions to the new RPA is a Table of Contents cover.  
It will provide significant assistance to those who need to navigate their way 
through the (still) eight-page, single-spaced document. 

As is always the case, many of the changes made to the RPA will never be 
noticed by most agents or principals.  But that’s ok.  The provisions will be 
there when they find out they need them. 

2.6.5.5 NON-REFUNDABLE DEPOSIT CAN’T ALWAYS BE KEPT 

by Bob Hunt for Realty Times, April 6, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
It is not unusual for sellers of real estate to want the buyer’s deposit to be 
non-refundable.  Banks selling REO properties routinely insist that deposits 
be non-refundable.  If an attorney is representing the owner in a sale of real 
estate, you can pretty well count on an insistence that any deposits be non-
refundable. 

In California, though, characterizing a deposit as “non-refundable” does not 
necessarily make it so.  This is the lesson of a recent California Appellate 
decision (Kuish v. Smith, 4th Appellate District) and it is something of which 
agents and their clients should be aware. 

In December of 2005, Mr. Kuish made an offer to buy the Smiths’ Laguna 
Beach home.  Nine counteroffers later the parties reached an agreement 
on a purchase price of $14 million.  Included in the agreement was a 
requirement that the buyer make two “non-refundable” deposits:  one at the 
opening of escrow and to be released “upon approval of contingencies on 
or before February 12.”  The second deposit was to remain in escrow.  
Escrow was to close on or before July 28. 

Over the next few weeks there were escrow amendments regarding both 
the deposit amounts and the closing date.  The results of those 
modifications were that the deposit amounts would total $620,000:  the first 
one being for $420,000 and the second $200,000.  Escrow was extended 
to August 10 and then again until September 15.  Both deposits were made 
and, by agreement, $400,000 was released, with the remaining $220,000 
staying in the escrow account.  Subsequently, the buyer had a change of 
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heart and on Sept. 18 requested that escrow be cancelled.  Cancellation 
instructions were signed by both parties on October 17. 

The sellers then sold the property to a backup offer for a price of $15 million 
($1 million more than the cancelled transaction).  They closed on 
November 16.  The sellers refused to return any of the deposit money or to 
allow escrow to release any to the first buyer, Mr. Kuish.  Naturally, Mr. 
Kuish sued. 

The trial court ruled in favor of the sellers.  The court concluded that it was 
the buyer who had breached the contract and that the seller’s retention of 
the money did not constitute an unreasonable forfeiture.  The trial court 
said that “both parties were ‘big boys,’” that is, sophisticated business 
people [who] understood all the ramifications of their actions in freely 
negotiating to make the deposits non-refundable.  Mr. Kuish appealed. 

Exemplary Damages are often 
called punitive damages, these 
are damages requested and/or 
awarded in a lawsuit when the 
defendant's willful acts were 
malicious, violent, oppressive, 
fraudulent, wanton, or grossly 
reckless. 

The appellate court reversed the decision of the trial court and ordered that 
the deposits be returned.  First the appellate court looked to CC §3307 
which lays out the basis for determining damages when an agreement to 
purchase real estate has been breached.  “The seller’s main measure of 
damages is essentially the difference between the contract price and the 
property’s value at the time of breach.”  Hence, in a rising market, as this 
one obviously was, there were no damages to the seller.  Moreover, the 
court also noted that CC §3294 expresses “the policy of the law against the 
allowance of exemplary damages  for breach of contract regardless of the 
nature of the breach.”  “Any provision by which money or property would be 
forfeited without regard to the actual damage suffered would be an 
unenforceable penalty.” 

The court observed that the parties could have agreed to a liquidated 
damages clause, but they did not.  A liquidated damages clause is a ‘pre-
agreement’ that stipulates that a breach will result in a certain amount of 
damages.  Such clauses, with certain limitations, are perfectly acceptable in 
California real estate purchase agreements but they must be signed 
separately by both parties.  Neither the Smiths nor Kuish chose to do so.  
As a result, the Smiths were only entitled to actual damages and there were 
none. 

The California Real Estate Purchase Agreement contains a pre-printed 
liquidated damages clause which buyer and seller may sign if they agree.  
If sellers want the deposit to be “non-refundable,” that is what they should 
look to. 

The amount of liquidated damages must be a “reasonable” estimation of 
the actual damages (e.g., property taxes, HOA fees) the seller expects to 
suffer should the buyer fail to complete the transaction once contingencies 
have been removed.  The liquidated damages provision may not be used to 
coerce the buyer into compliance or to punish the buyer for his failure to 
complete his purchase. 
California law (CC §1675) presumes 3% of the purchase price to be a 
“reasonable” amount for liquidated damages (source). 

http://earlelaw.com/blog/2010/03/03/liquidated-damages-clauses-in-california-real-estate-contracts-2010-07/
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2.6.6 AGENCY AND ETHICS 

2.6.6.1 ‘FAKING IT’ CAN HAVE UNINTENDED AND UNEXPECTED 
CONSEQUENCES 

by Bob Hunt for Realty Times, September 5, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
From time to time in this column we have talked about the importance to a 
real estate brokerage of striving to foster a climate of honesty and morality.  
How important is it?  According to an extensive study by NAR®, “Honesty 
and trustworthiness is ranked the most important factor when choosing an 
agent to work with” (2011 Profile of Home Buyers and Sellers, p.58).  It is 
relevant, then, that we pay attention to some of the intriguing (and 
occasionally disturbing) points made in the recent book, The (Honest) Truth 
about Dishonesty by Dan Ariely. 

Previously we discussed here an earlier book by Ariely, Predictably 
Irrational, and how its messages could be related to the real estate 
business.  Ariely is a behavioral economist.  He poses and pursues 
interesting questions about what people do and are likely to do in a variety 
of market-related situations.  Today we are going to look at some of the 
things Ariely has to report about the relationship between “faking it” – 
exaggerating or being deliberately misleading about one’s status – and 
engaging in other acts of dishonesty.  

We couldn’t, of course, review here in detail the methods and controls 
involved in his and his colleagues’ experiments.  For that one must go to 
the text.  Here, the best we can do is to summarize some of the striking 
results. 

The basic result, and the bedrock against which various derivative 
hypotheses are tested, is that, other things being equal (for example, that 
no one appears to be seriously hurt) most people are willing to be 
somewhat dishonest in order to better themselves.  (This may be one of 
those duh findings of social science.)  The reward does not even have to be 
significantly large – it might be just a higher score on a performance test, 
even though the test has no known bearing on anything else.  Moreover, it 
is important to note the “somewhat dishonest” factor.  Most people will not 
be grossly dishonest – e.g. engage in blatant cheating – even if the 
prospect of being caught is clearly zero. 

Against that background, we consider today’s case in point:  people who 
engage in fakery about themselves show a much greater than normal 
willingness to be dishonest about other, unrelated matters.  The real kicker 
is that the fakery involved does not even have to be self-chosen. 

Ariely reports on an experiment in which student participants were given 
some chic, well-known, branded accessories (in this case, sun glasses) to 
wear.  Although they were all genuine, one group was told they would be 
wearing (very good) knock offs; others were told they had the real article; 
and a third group was not told anything regarding authenticity.  Those with 
the “fakes” were not to reveal that fact. 

After a period of wearing the items, the three groups were given 
performance tests on subjects completely unrelated to fashion accessories, 

http://www.amazon.com/Honest-Truth-About-Dishonesty-Everyone---Especially/dp/0062183591/ref=sr_1_1?ie=UTF8&qid=1351297641&sr=8-1&keywords=the+honest+truth+about
http://www.amazon.com/Honest-Truth-About-Dishonesty-Everyone---Especially/dp/0062183591/ref=sr_1_1?ie=UTF8&qid=1351297641&sr=8-1&keywords=the+honest+truth+about
http://www.amazon.com/Predictably-Irrational-Revised-Expanded-Decisions/dp/0061353248/ref=la_B001J93B34_1_1?ie=UTF8&qid=1351297690&sr=1-1
http://www.amazon.com/Predictably-Irrational-Revised-Expanded-Decisions/dp/0061353248/ref=la_B001J93B34_1_1?ie=UTF8&qid=1351297690&sr=1-1
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brands, etc.  By design, it was easy for the subjects to cheat on the tests in 
a manner that appeared to be undetectable.  The results:  the subjects who 
believed they had been wearing imitations showed a significantly higher 
propensity to cheat than did any of the others, or than did control groups 
from previous experiments. 

Not only did these subjects – the “fakers” – become more likely to behave 
dishonestly, but also – on other tests – they showed that they were (again, 
significantly) more likely to view others as dishonest. 

Ariely writes, “The bottom line is that we should not view a single act of 
dishonesty as just one petty act. … we should also realize that the first act 
of dishonesty might be particularly important in shaping the way a person 
looks at himself and his actions from that point on … that is why it is 
important to cut down on the number of seemingly innocuous singular acts 
of dishonesty … immoral acts in one domain can influence our morality in 
other domains.  That being the case, we should focus on early signs of 
dishonest behaviors and do our best to cut them down in their budding 
stages before they reach full bloom.” 

It is not too hard to apply these lessons to the real estate business.  It is 
understandable, but regrettable, that agents – and companies – will 
frequently engage in puffery, not just about their properties but about 
themselves.  In the never-ending quest to gain market share there is a 
constant temptation to fake it – to say or claim a bit more about ourselves 
than may actually be true.  (How many of us can there be who are in the 
top 1%?) 

We exaggerate about our job performance, our education, past experience, 
etc.  And there is a tendency to say, “What harm can there be in that? 
Everyone does it.  No one gets hurt.”  Ariely would disagree.  We should 
pay heed. 

2.6.6.2 CA CORPORATE BROKERS NOT LIABLE TO THIRD PARTIES 

by Bob Hunt for Realty Times, September 25, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Although many of them may not know it, California real estate brokers who 
act as designated officers (sometimes called corporate brokers or brokers 
of record) have reason to be pleased with a recent appellate court decision 
(Sandler v. Sanchez, Second Appellate District, June 18, 2012).  The effect 
of the decision is that, in general, even if a designated officer fails to fulfill 
his statutory obligation to supervise the company sales agents, he or she 
will not have personal liability to third parties who may have been harmed 
by the wrong-doing of one of those salespersons. 

Buyers:  Sandlers  
Agent:  Desser  
Designated Officer:  Sanchez  
Agency:  Gold Coast Financial – 
a corporation owned by Desser! 

The facts of the case were not pretty.  The Sandlers, along with another 
party, were induced by Keith Desser, a real estate licensee representing 
Gold Coast Financial, to lend $600,000 to 765 South Windsor, LLC.  The 
purpose of the loan was to finance improvements to an eight-unit apartment 
building for the purpose of converting the units to condominiums.  The 
Sandlers were seriously misled.  $600,000 was not enough money to do the 
improvements and there was not sufficient equity in the property to secure 
their loan, which was junior.  Moreover, Desser used $300,000 of the loan 
proceeds for his own personal expenses.  When the senior loan foreclosed, 



Consumer Protection Reader, 2013 Edition 

Page 226 © 2013 45HoursOnline, All Rights Reserved 

the Sandlers were wiped out.  Naturally, they sued. 

Gold Coast Financial is a corporation.  In California a corporation can be a 
licensed real estate broker.  In order to do so, the corporation must 
designate a licensed individual broker as the entity’s designated officer. 
was the designated officer of Gold Coast Financial.  As such, pursuant to 
BPC §10159.2, he was “responsible for the supervision and control of the 
activities conducted on behalf of the corporation by its officers and 
employees…including the supervision of salespersons licensed to the 
corporation…”  Thus, Sanchez was responsible for supervising Desser 
(even though salesperson Desser also happened to be the sole 
shareholder of Gold Coast). 

The Sandlers, of course, sued everyone.  But, by the time the case reached 
the court of appeal, Desser had died, and both Gold Coast and 765 South 
Windsor were insolvent.  Sanchez was, so to speak, the last man standing. 
According to the court record, the Sandlers alleged that, “he, as Gold 
Coast’s designated officer, owed them a duty in accordance with BPC 
§10159.2 to supervise Gold Coast’s employees, including Desser.  Had 
Sanchez fulfilled his duty to supervise, he would have learned about 
Desser’s material misrepresentations and either disclosed them to the 
Sandler parties or cancelled the loan transaction.” 

The court reviewed the governing law.  It noted, “…10159.2 imposes a duty 
on the designated officer to supervise the corporate broker’s employees.  
The question in this case is to whom is that duty owed?” [my emphasis]  
The court reviewed other cases as well as the legislative history that 
brought this section into being.  It concluded that, similar to a section 
governing contractors, the relevant code section “… was regulatory and 
disciplinary in nature.  It did not create a duty to third parties and therefore 
could not be a basis for the [broker’s] personal liability.” 

The failure to supervise could lead to discipline from the DRE, and could 
even be grounds for action by the corporation against the designated 
officer, but – unless the broker had participated in the bad behavior –- he 
could not be held liable for it by the injured party. 

As of October, 2012; Mr. Keith Desser’s DRE record is shown to have an 
active salesperson’s license (which expires on 10/18/12) in good standing 
even though the article says he is dead.  Mr. Carlos Sanchez’s DRE record 
also shows him as a broker in good standing with an NMLS endorsement.  
Gold Coasts Financial’s DRE record shows a suspended corporate license 
pending a DRE investigation.  Conclusion:  It makes good sense to 
incorporate a real estate brokerage. 

2.6.6.3 MULTIPLE COUNTER OFFERS:  SOMETIMES CONFUSION, 
SOMETIMES DECEPTION 

by Bob Hunt for Realty Times, March 27, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
In many parts of the country re sale inventory has declined steeply and 
properties for sale – particularly those at the lower end of the price range – 
are frequently receiving multiple offers.  This may be some cause for 
exhilaration, but also it creates a potential for confusion and frustration. 

http://www2.dre.ca.gov/PublicASP/pplinfo.asp?License_id=00813505
http://www2.dre.ca.gov/publicasp/pplinfo.asp?License_id=00881264
http://www2.dre.ca.gov/publicasp/pplinfo.asp?License_id=00883247
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When there are multiple offers sellers may find themselves in a situation 
where they would like to make multiple counter offers.  Seldom does one 
offer among a few stand out so clearly with respect to price and terms that 
a seller will just want to accept it as is, without giving anyone else even a 
chance to better it. 

Perhaps the most common multiple offer situation is one in which none of 
the offers is as high as the listing price.  Especially in recent years, almost 
every potential buyer wants to offer a bit less, even if the list price appears 
to be a good one. 

There is, though, the other end of the spectrum – when the list price is 
clearly below market value – and everyone offers above it. 

Of course price is not the only factor.  Frequently, in a multiple offer 
situation, one buyer may specify an acceptable price, but unacceptable 
terms (e.g., a very long escrow period); whereas another buyer may have 
desirable terms (e.g., cash and a short escrow) but an unacceptable price. 

So a seller might want to counter to both . To buyer A he might say, “I’ll 
take your price, but no more than a thirty-day escrow.”  To buyer B, “Your 
terms are OK, but the price needs to come up by $10,000.” 

Of course it could be much more complicated than that and there might be 
five or six parties making an offer. 

Suppose a seller makes counter offers to two or more parties.  What if they 
all accept?  Uh-oh.  That could lead to problems. 

I can remember the dark ages of real estate when the prevailing sentiment 
(it shouldn’t be dignified by calling it a “rule”) was that “the first signed 
acceptance back is the one that wins.”  That led to bizarre scenarios with 
anxious buyers waiting in a car outside the seller’s home, waiting for their 
agent to bring out a counter for them to sign.  Needless to say, more than a 
few disputes arose in those multiple counter offer situations. 

Some years ago the Standard Forms Committee of CAR® devised an 
imaginative and thoughtful solution for the multiple counter offer situation.  
They added a couple of paragraphs to what was already a standard 
counter offer form.  The first one (¶ 4) says  

[  ] (if checked) MULTIPLE COUNTER OFFERS:  Seller is making a 
Counter Offer(s) to another prospective buyer(s) on terms that may 
or may not be the same as in the Counter Offer.  Acceptance of this 
Counter Offer by Buyer shall not be binding unless and until it is 
subsequently re-Signed by Seller in Paragraph 7 below … 
 

and then goes on to say how long the buyer has to respond. 

The second addition (¶ 7) says 

MULTIPLE COUNTER OFFER SIGNATURE LINE:  By signing 
below, Seller accepts this Multiple Counter Offer. 
 

And then it provides a place for signature along with a warning to the seller 
not to sign it until after the Buyer has signed.  When this second signature 
is obtained, it confirms which of the accepted counter offers he has chosen. 
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So the seller gives out multiple counters but none of them are binding.  He 
is only bound if he subsequently puts a second signature on one that has 
been accepted by a buyer.  Even if all the buyers had accepted what was 
countered to them. 

Of course it could happen that none of the seller’s counter offers will be 
accepted.  That is then the seller’s tough luck, just as could happen with a 
single counter offer.  Making a counter offer is a rejection of the original 
offer.  The seller who makes a counter doesn't retain the right to go back to 
the original unless the buyer agrees. 

The standard CAR® counter offer, with the optional provision for multiple 
counter offer situations, has done much to clear up the confusion and 
misunderstandings that might exist in a multiple offer situation.  That is a 
good thing. 

Regrettably, some listing agents have found that these provisions can also 
be used in a misleading way, so as to – perhaps – create an atmosphere 
that is favorable to the seller.  What they will do is to use the multiple 
counter offer provisions noted above, even though, in fact, there are no 
other counter offers being made.  The point of this, of course, is to give the 
buyer the impression that he is in competition with some other buyer(s).  
And this is done in the belief that the buyer who believes he is in 
competition will be more likely to ‘up’ his offer to pay more than he originally 
proposed – maybe even more than he ever thought he would go. 

To be sure, that belief may be wrong.  It is a gamble.  Some buyers will 
say, “I don’t want to get into a bidding war,” and will drop out altogether.  
Yet they might have responded positively to a straight-forward counter 
offer. 

I don’t know whether creating an illusion of a competition is a useful 
strategy for the seller or not.  I don’t suppose that anyone really knows.  I 
just know that some agents – and probably some sellers too – think it is a 
good idea. 

OK, so we may not know if it’s a good idea in the “useful-to-the-seller” 
sense; is it a good strategy in the other sense of good?  No, I don’t think so.  
It is, after all, untrue.  It is, in a word, fraudulent.  Would it be actionable, as 
in “a fraudulent inducement to enter into a contract?”  I don’t know.  That’s 
one for the lawyers.  No doubt it would be a highly fact-specific call. 

I have heard agents defend the practice (of pretending that multiple offers 
exist) on the grounds that “another offer might come in, and we want to 
preserve the seller’s options.”  OK, I see the point.  But you don’t need to 
fabricate a situation to do that.  With respect to the CAR® form, just 
eliminate the part that says that multiple counter offers are being made; and 
retain that which says that a second seller signature will be required in 
order for the accepted counter offer to be binding. 

There are all sorts of ways to preserve the seller’s options.  Deception need 
not be one of them.  Tell the truth.  That way, as Mark Twain has said, “you 
will gratify some, and astonish the others.” 
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2.6.6.4 MORTGAGE BROKERS LIABLE IF THEY DON’T LOOK OUT FOR 
INTEREST OF BORROWERS 

by Bob Hunt for Realty Times, August 16, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Under California law a mortgage broker has a fiduciary duty to a borrower.  
A mortgage lender does not.  To many, this might seem one of those picky 
distinctions that is of little consequence in the real world.  I don’t know 
about the picky part, but, from a case decided earlier this year (Smith v. 
Home Loan Funding, California Second District Court of Appeal), we learn 
that the real world consequences can be pretty significant. 

Anthony Baden was not a real 
estate licensee.  He became a 
fiduciary when he told Ms. Smith 
that he would “shop the loan.” 

In 2006, Tonya Smith contacted Anthony Baden in response to an 
advertisement she had received from Home Loan Funding (HLF).  Baden 
worked as a loan officer for HLF.  Smith wanted to obtain a $40,000 home 
equity line of credit (HELOC) on her home that already was encumbered by 
a first and second mortgage.  Smith told her he could “shop the loan,” and, 
she said, she “believed he would provide her with the best loan.” 

Subsequently, Baden told Smith that he had shopped the loan and that she 
did not qualify for a HELOC because her credit scores were too low.  
Instead, he suggested that she refinance with a new first trust deed.  
Eventually she did this, and received from HLF a $700,000 first trust deed 
with a variable interest rate.  The loan contained a margin of 3.85% over 
the indexed interest rate. 

Later, at trial, an expert witness testified that “the commission available to 
HLF for the sale of the loan on the secondary market was greatly enhanced 
by the inclusion of both a prepayment penalty and a heavily marked-up 
margin.”  The expert testified that a 3.85 margin was “astronomical.”  “He 
said Smith would have qualified for a loan with a 2.2% margin without a 
prepayment penalty.” 

Smith sued Baden and HLF. 

“The trial court found that Baden and HLF acted as loan brokers and 
breached their fiduciary duty to Smith.  It found Baden misrepresented both 
the terms and the ultimate advisability of the loan.”  Among other things the 
court awarded damages based on the difference between the 3.85 margin 
contained in the loan and the margin for which Smith was qualified.  “The 
court calculated the difference over the 30-year life of the loan as $252,000. 
The court discounted that amount to its present value of $72,187.17.” 

HLF appealed.  It argued a variety of points, including the claim that “…the 
court cannot find it breached its contract to act as a mortgage broker when 
the loan documents themselves identify HLF as the lender.”  The court of 
appeal was decidedly unimpressed. “… that HLF ultimately persuaded 
Smith to accept one of its loans, hardly negates that HLF undertook to act 
as Smith’s broker.  Instead, it is evidence of HLF’s and Baden’s self-dealing 
at the expense of Smith.” 

Much – though certainly not all – of today’s real estate debacle is a result of 
the fact that a multitude of mortgage brokers put their own interests 
considerably ahead of those of their borrowers.  The case of Smith v. HLF 



Consumer Protection Reader, 2013 Edition 

Page 230 © 2013 45HoursOnline, All Rights Reserved 

is a pointed reminder that brokers who do that are not only unethical, but 
also they bear some considerable liability. 

 

Another way to shop for a mortgage is to use an Upfront Mortgage Broker 
(UMB).  With this type of broker, the shopper first negotiates with the UMB a 
fee and the services he is to render.  In exchange, the UMB promises to 
find the most suitable financing for his client for which his client obtains the 
mortgage at the broker’s wholesale rate.  The obvious advantage of this 
approach is that it removes the incentive for the mortgage broker to select 
the financing which pays him the most instead of that which is best for his 
client.  For a brochure explaining UMBs, click here. 

2.6.6.5 BROKERS FORESEE AN INCREASING NUMBER OF LAWSUITS 
RELATED TO SHORT SALES 

by Bob Hunt for Realty Times, July 26, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
 
 
 
 
The next Legal Scan is scheduled 
for 2013.. 

Almost 55% of survey respondents indicated that short sales were the basis 
of a significant number of current disputes.  Moreover, 76% of those who 
ranked this issue placed it among the top three of their expected future 
issues.  This was just one of the significant findings reported in the recently-
released 2011 Legal Scan :  Legal Issues Facing Real-Estate 
Professionals, published by NAR® {and only available to NAR® members}. 

The Legal Scan was initiated by the Legal Affairs Department of NAR® in 
1996 and first came out in 1997.  Since then it has been updated every two 
years.  “For the 2011 Scan, a survey was e-mailed to 2055 selected 
individuals in the real estate industry ... .”  Recipients of the survey included 
selected (not random) agents, brokers, real estate attorneys, real estate 
educators, and members of NAR®’s Risk Management Committee.  There 
was a 19% response rate to the survey. 

Agency retained the top ranking among the groups of issues that caused 
disputes.  Within that general category, fully 83% of respondents placed 
dual agency among their top three current issues.  Typical of respondents’ 
comments was this:  “Licensees are not well-enough schooled on what they 
can and cannot do as dual agents!  They don’t know well enough what they 
can say or must not say between the parties.”  Breach of Fiduciary Duty 
also ranked high within the Agency category with 71% indicating it was 
among their top three issues.  A typical respondent comment was “Too 
many agents forget who they work for and the full bundle of responsibility 
we owe to the client.” 

Another traditionally high-ranking category of problem areas is Property 
Condition Disclosure.  This includes both physical and non-physical 
conditions, so short sales were included here.  Of the 55% of respondents 
who indicated that short sales were the basis of a significant number of 
disputes, 76% placed them as among their top three.  With respect to the 
“traditional” problem of failing to disclose physical defects, it was noted that 
short sale sellers tended to see no benefit in disclosing problems.  
Moreover, the typical insistence on as-is sales in these situations “has 
resulted in a decline of quality of seller disclosures.” 

http://www.upfrontmortgagebrokers.org/docs/UMBInformationalBrochure.pdf
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Disclosure problems also arise from the failure to disclose that a property 
is, or is soon likely to be, in a short sale situation.  Additionally, problems 
arise in the short sale arena because, as one respondent put it:  “Too many 
agents are dabbling in short sales without training and are not properly 
advising sellers of options and recommending legal counsel.”  There seems 
to be broad consensus that future lawsuits will be the result of such 
situations. 

REO sales are also leading to problems.  Nearly 60% of respondents 
indicated that they believe that REO-related disputes will increase over the 
next two years and 76% said they believe it will be among the top three 
issues they will face.  Again, lack of disclosure is the big problem; although 
with REOs that is more likely to be related to physical than transactional 
issues.  Survey respondents blame not just the banks but also REO listing 
brokers for frequently failing to disclose material defects of which they had 
knowledge. 

An interesting aspect of the survey results is that many participants 
indicated a strong need for training in various areas, even though these 
may not have among the most frequent causes of disputes.  Primary 
among these were RESPA, Fair Housing, and Anti-Trust. 

The survey also queried about cases leading to damages.  New York was 
the winner here, reporting 11.39% of the total.  Pennsylvania and California 
followed with 8.86% and 8.23% respectively. 

What categories of suits cost the most?  The leading damages award was 
a Breach of Fiduciary Duty and Fraud case.  The award was $2,709,587.  A 
Fair Housing (race discrimination) case came in second with an award 
amount of $2,416,000. 

Be careful out there. 

2.6.6.6 AGENCY RELATIONSHIPS NEED TO BE CLEAR 

by Bob Hunt for Realty Times, September 28, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Sometimes people expect more of a real estate agent than they ought to.  
This is not just a comment about agents’ abilities; it also has to do with their 
allegiances.  It is an issue of agency. 

There are two common instances where misperceptions may occur.  One is 
where an unrepresented buyer engages an agent of the seller.  The other is 
when an unrepresented seller is approached by an agent of a buyer. 

Typically, the former might occur when a buyer comes into an open house.  
He or she shows an interest in the property; discusses it with the listing 
agent who is holding the open house; and then writes up an offer with that 
agent.  The buyer might even confide in the agent that he or she would be 
willing to go higher, but prefers to try for a lower price.  This all might take 
place with the buyer assuming that the agent was working on his behalf as 
well as that of the seller.  But, in fact, it might be the case that the agent 
was representing the seller exclusively. 

Conversely, there is the not-uncommon situation of an agent, who 
represents a buyer, bringing an offer to a For Sale by Owner.  The offer 
might include a provision – agreeable to the seller – that the agent will 
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receive a commission from the proceeds of the sale.  In this situation, the 
seller – especially because he has agreed to a commission – might think 
that the agent will be looking out for his interests.  Not necessarily so. 

At this point many readers may be protesting, “That couldn’t happen here, 
in our state, because we have laws requiring the disclosure of agency 
relationships.”  A point well taken, to be sure.  Although it might be 
something like saying, “No one would drive 80 miles per hour in this state, 
because we have a speed limit lower than that.”  Consider the following 
from REALTOR®Magazine Online: 

Despite nearly two decades of effort to clarify agency laws at the 
state level, agency issues continue to create risk for sales 
practitioners. 

According to the NAR® 2009 Legal Scan, agency issues … are 
among the biggest sources of legal disputes involving real estate 
professionals and are expected to become more prevalent in the 
courts in the next two years. 

The report also cited problems with disclosure of agency 
relationship.  Practitioners are supposed to disclose agency 
relationships at their first substantive contact with customers, but the 
disclosure is ‘often overlooked and not sufficiently explained to 
prospects,’ one respondent said. 

At the statutory level, states continue to heavily regulate agency 
relationships.  The Legal Scan identifies 144 agency-related 
statutes enacted in the last two years, by far the highest number 
among all legal topics and about the same number as in the 2007 
report.  That suggests a persistent level of uncertainty about 
requirements. 
 

California, which has agency disclosure laws such as those mentioned in 
the Legal Scan, allows for dual agency (which must, of course, be 
disclosed to all parties).  But not everyone wants to be a dual agent.  Thus 
it is that the CAR® produces two forms for possible use:  one is the Buyer 
Non-Agency Agreement ; the other is the Seller Non-Agency Agreement 

.  The Buyer version contains the following language:  

Listing Broker does NOT represent Buyer and Listing Broker will 
NOT be Buyer’s agent during any negotiation or transaction that 
results between Buyer and Seller regarding the Property.  All acts of 
Listing Broker, even those that assist Buyer in entering into a 
transaction or performing or completing any of Buyer’s contractual 
or legal obligations, are for the benefit of Seller exclusively.  Any 
information that Buyer reveals to Listing Broker may be conveyed to 
Seller. 
 

The Seller Non-Agency Agreement contains similar language, only with the 
shoe on the other foot, so to speak. 

The importance of such forms was illustrated recently in the case of Miller 
v. London Properties heard in the Fifth Appellate District of California’s 
Court of Appeal.  The Millers had sought to purchase a business listed by 

http://www.sandiegorealestate360.com/uploads/2/6/0/8/2608437/bna_-_buyer_non-agency_agreement_-_402.pdf
http://www.sandiegorealestate360.com/uploads/2/6/0/8/2608437/bna_-_buyer_non-agency_agreement_-_402.pdf
http://reebroker.com/DOCS/Library/Tree/Transaction Forms/Buyer Agent Forms/LIST OF TRANSACTION FORMS/SNA - Seller Non-Agency Agreement.pdf
http://reebroker.com/DOCS/Library/Tree/Transaction Forms/Buyer Agent Forms/LIST OF TRANSACTION FORMS/SNA - Seller Non-Agency Agreement.pdf
http://www.sandiegorealestate360.com/uploads/2/6/0/8/2608437/bna_-_buyer_non-agency_agreement_-_402.pdf
http://reebroker.com/DOCS/Library/Tree/Transaction%20Forms/Buyer%20Agent%20Forms/LIST%20OF%20TRANSACTION%20FORMS/SNA%20-%20Seller%20Non-Agency%20Agreement.pdf
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Agent Donna Pride of London Properties.  Pride told the Millers that she 
was willing to assist them in a non-agency capacity by filling out a standard 
form purchase agreement.  But she emphasized that she was the exclusive 
agent of the seller.  She gave them all the required agency disclosure 
forms, and she even had them sign a company-generated form similar to 
the CAR® Buyer Non-Agency Agreement. 

Later, when things went sour, the Millers sued Pride and London 
Properties.  Among other things, they alleged breach of fiduciary duty 
because Pride had not advised them of the significance of the wording in a 
covenant not to compete.  The trial court concluded that there was no 
agency relationship and therefore no fiduciary duty. 

The appellate court upheld the trial court’s decision.  Moreover, it was 
unmoved by the Miller’s argument that the subsequent conduct of the 
parties was sufficient to create an agency relationship, notwithstanding the 
disclosure forms.  (On a couple of occasions Pride had acted as an 
intermediary between the Millers and the Seller.) 

An unpublished opinion is one 
deemed by the appellate court as 
having little or no precedential 
value (source). 

The Miller v. London Properties opinion is unpublished  and therefore 
does not stand as a precedent.  Nonetheless, it is refreshing to see a court 
uphold a broker’s clearly-stated rejection of an agency relationship. 

2.7 HOME OWNERSHIP 

2.7.1 HOME IMPROVEMENT AND MAINTENANCE 

2.7.1.1 REMODELING IMPROVEMENTS THAT ENTICE BUYERS 

by Phoebe Chongchua for Realty Times, February 24, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Over the last few years, some homeowners have opted to stay put for the 
time being and that’s caused them to consider remodeling instead of 
moving.  But most homeowners know that one day they might need or want 
to sell their home so which remodels help to add value and entice buyers? 

There are a few areas that are better than others to improve.  It’s pretty 
easy to understand why these home remodels are enticing buyers when 
you consider the way the housing market has been for the past several 
years. 

Here are a few of the renovations that are adding value to homes and 
creating appeal from home buyers. 

Aging in Place 
With the tough economic times, more short sales and foreclosures, 
extended families are combining homes and reducing their cost of living by 
residing together in one larger house.  The National Association of Home 
Builders found that 62% of builders in a survey were working on home 
projects that were helping families “age in place.”  Included in these types 
of remodels are placing a bedroom on the entry-level of a home, wider 

http://en.wikipedia.org/wiki/Non-publication
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doorways that would accommodate a wheelchair, and overall modifications 
for the elderly including reducing steps outside and inside. 

At one time, these designs might have been unattractive but with many 
Americans wanting to “age in place” and extended families living together, 
remodels like these are becoming common, necessary, and valued. 

Savvy Kitchen 
The great rooms that bring the kitchen and the eating areas together are 
still popular.  More space is preferred so families can have room to sit and 
spend time together over a meal even if that means having less space to 
actually prepare the food.  Cabinets and shelving are being customized to 
suit the homeowners’ needs and many are favoring pantries or utility 
rooms.  Kitchens are taking on the look of a chef’s cooking space with open 
shelving and islands to help homeowners be able to quickly prepare meals 
and still mingle with guests and family. 

Totally Wired 
Fast-placed, busy buyers who often work from home will find smart homes 
that are wired and built to handle all the high-technology needs a huge plus 
when it comes time to market and sell their homes.  Another plus is having 
space-saving workstations in the home.  Remodeled homes that feature 
floor-to-ceiling bookcases and wiring for home offices are increasingly 
becoming the norm in many homes. 

Outdoor Living 
This continues to be a popular trend to bring the outside in.  Making the 
most of living spaces, even those in the garage and outside, is a huge 
benefit.  Homeowners are capitalizing on all possible livable space by 
creating outdoor living rooms complete with wiring for entertainment, 
cooking, and relaxing.  Outdoor furniture is also being featured inside as 
well as outside the home, blending the line between the two. 

If you think that’s big:  The 
largest family home in the world is 
in Mubai India – it’s 398,000sf 
(source) equal to 158 new 
American homes. 

According to the Census Bureau, 2011 home starts were bigger and 
featured more amenities than in the previous year.  It seems houses are 
growing again.  The average new-home’s square footage is 2,522 in 2011, 
up from 2,381 square feet. 

Not all remodels add value to the home.  The balance of achieving what 
you like in a home and which improvements can potentially increase the 
sale of your home, can allow you to make smart home improvement 
choices. 

2.7.1.2 THE GARAGE CAN HELP SELL YOUR HOME 

by Phoebe Chongchua for Realty Times, September 16, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
They’re for more than parking cars, stacking boxes, and holding trash bins.  
The garage can help sell your home if you stage it right.  Most homeowners 
might think of staging their kitchens and bedrooms, but the garage is a 
feature that is playing an increasingly important role. 

Here are some organizing tips to help you increase the appeal of your 
home. 

http://inhabitat.com/worlds-largest-and-most-expensive-family-home-completed/


Consumer Protection Reader, 2013 Edition 

© 2013 45HoursOnline, All Rights Reserved Page 235 

Entice buyers with a garage that is organized, kept up, and shows off its 
most important features.  Storage is always a premium in homes and if your 
garage showcases closet organizers, hand shelving, and storage bins that 
can stash away seldom-used items or tools, buyers will find your garage a 
must-have item on their home-buying list. 

 
Garage Overhead Strorage Rack 

Use walls and ceilings for storage.  Consider having one or two loft-type 
storage areas built into the garage .  They drop down from the ceiling a 
few feet and allow homeowners to store multiple large plastic bins of 
seasonal decorations and items they rarely use.  Having the extra space 
allows you to get boxes up off the ground, making the room look larger. To 
add a decorator touch, add curtains around the storage area to hide the 
boxes and bulky items that are stored up high. 

Next, add lighting. It’s relatively inexpensive, but it makes a huge difference 
in increasing a garage’s appeal.  Replacing the single center bulb with a 
strip of lighting is a fantastic way to spark a buyer’s interest.  Garages are 
often too dark and dreary.  Adding an eight-foot fluorescent light strip will 
light up the room and make your garage shine. 

 

 

You might also consider coating your floor .  A concrete floor in the 
garage can show off the wrong things, such as those icky, ugly oil stains.  If 
you coat your floor with an epoxy resin-based paint or rubber mats and tiles, 
then drippings and spills are easy to wipe up.  The mats and tiles help to 
reduce the amount of dirt that gets tracked inside the garage and ultimately 
into the house.  They also can help with insulation and noise reduction.  For 
practical reasons, coating your garage floor is ideal.  For staging reasons it 
simply looks nice and is much more welcoming than a concrete floor. 

Make sure your garage door and opener are working quietly.  The first 
automatic garage door openers became commercially used back in the 
1950s and if yours is an original, it’s time to upgrade!  Keep the garage door 
in the same theme style of the home, color and overall decor.  Make sure 
the door doesn’t squeak when it's opened.  Get it checked out by the 
garage door company that installed it or sometimes all it needs is a good oil 
job to lubricate it.  A noisy garage door opener could indicate to a buyer that 
it’s on the verge of breaking down. 

Next, finish your walls and ceilings.  Many garages are not finished, but if 
you put up wall board you can complete the look of the garage.  Finished 
sells better.  Make sure the garage is insulated before you finish it.  That 
can save on your heating and cooling bills. 

Finally, add a coat of fresh paint.  Yes, painting the garage can add a lot.  
You don’t have to go wild with color; neutral tones are fine.  It’s all about the 
overall theme of the room.  Don’t be afraid to add a little style to your 
garage, just don’t clutter it with too much decor.  When it comes to selling, a 
garage should be spacious, organized, and a place where buyers can 
imagine easily storing their own stuff! 
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2.7.1.3 POPULAR LANDSCAPING TRENDS 

by Carla Hill for Realty Times, April 28, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
The first day when the risk of frost has passed is the day the gardener in 
many of us comes out of hibernation.  What are the latest trends in 
landscaping?  Let's take a look! 

 

1. Pergolas.  The word’s origin hails from Latin roots.  Pergula means 
simply a projecting eave.  This terms aptly describes an architectural 
element that is rising in popularity.  From Renaissance gardens to 
your backyard, it’s traveled a long journey and is a wonderful way to 
embrace both sun and shade.  It also gives you a canvas on which 
to “paint” vines and other climbing plants. 

 

2. Flagstone Patio.  Flagstone is flat stone that comes in a variety of 
colors and sizes.  Costwise, you could be looking at $2 to $4 a 
piece.  It can be a perfect addition to spaces you’d rather not have a 
wooden deck. 

 

3. Natural Stains.  “Soy-based,” “natural pigments,” and “non-
hazardous” are terms you should look for on your next can of stain.  
According to experts, conventional stains contain a laundry list of 
harmful ingredients, including synthetic pesticides and fungicides. 

 

4. New Age Wicker.  Beautiful wicker furniture has been a mainstay of 
front porches for generations, but now science and tradition have 
melded to produce weather-resistant wicker.  These resin-based 
pieces can be left out in sun and rain and experience no rotting.  
Many brands even come with multi-year warranties! 

 

5. Fountains.  In Feng Shui, flowing water means flowing energy.  You 
can harness this element by adding a fountain to your deck, patio, or 
flower bed.  For those who want to save on energy, solar powered 
foundations are emerging on the market! 

 

6. Solar Lights.  Most homeowners are concerned with rising energy 
costs.  Change your outdoor lights for solar versions, including up-
lights for trees. 

7. Regional Plants.  Water conservation is also a hot topic for many 
homeowners.  By choosing plants that are native, or that thrive, in 
your region, you can help with water conservation efforts in your 
area.  Do you live in the Southwest?  Consider choosing rockscapes 
and succulent plants that love the heat of the desert, as opposed to 
lush lawns that require incessant watering. 
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Have fun this summer sprucing up your yard.  It’s a great hobby and it adds 
value to your property! 

2.7.1.4 HOW TO GET RID OF STUFF 

by Broderick Perkins for Realty Times, February 24, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
De-clutter and organize your home for peace of mind. 

Take a minimalist model home approach to staging and your home will sell 
faster. 

Get items out of the way to breeze through a home improvement. 

Clean house for new spring beginning. 

You’ve got plenty of reasons to get rid of stuff taking up space in your home 
but what do you do with it all? 

Consumer Reports says there are numerous ways to free up space and 
relieve your home of items you don’t need – cost free and in some cases 
with a small cash windfall. 

Everyone either has or knows someone who has used Ebay.com, 
Craigslist.com, Half.com, and a host of other online stores where you can 
sell your stuff, but Amazon.com is often overlooked. 

Consumer Reports’ extensive “How to get rid of practically anything,” in its 
March 2011 issue, surprisingly, also drops the ball. 

There are a host of ways to sell on Amazon.com from individual sellers to 
those who want to set up their own web site or have Amazon take care of 
the fulfillment chores. 

Home owners are likely to opt for the individual seller account for its ease of 
use and limited draw backs.  Anything you want to sell must be in 
Amazon’s current catalog and available by Universal Product Code (UPC); 
European Article Number (EAN); International Standard Book Number 
(ISBN) or Amazon’s own Standard Identification Number (ASIN).  And the 
item must be in full working order and not in need of repair. 

That just means Amazon is more suited for relatively newer items, but 
newer can be relative.  Some items can be as old as 10 years or more.  If 
Amazon lists it, and your item is in working order, you can sell it – books, 
computers, video games, video game consoles, video recorders, and 
players, stereos, televisions, CDs, DVDs, tools and a whole lot more. 

Pricing for individual sellers as of 
October 2012 is 99 cents per item 
or, if you have more than 40 items
to sell, you may pay a flat-fee of 
$39.99/month (source). 

Amazon takes a small cut , but sellers get a shipping allowance for each 
item sold and the allowance often covers your shipping costs and, in some 
cases, some of Amazon’s cut.  The cost to ship larger items can wipe out 
the shipping allowance and eat into your sales price.  That means Amazon 
is better suited for items that can be shipped at a cost covered by the 
allowance and any part of your sales price you don’t mind giving up to help 
cover shipping. 

Otherwise, here’s Consumer Reports tips for moving out some of those 
larger items that really gobble space. 

http://realtytimes.com/rtpages/20050113_clearingclutter.htm
http://www.ebay.com/
http://www.craigslist.com/
http://www.half.com/
http://www.amazonservices.com/content/sell-on-amazon.htm
https://www.amazon.com/gp/seller-account/mm-product-page.html
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 Appliances - Retailers typically haul away the old model when you 
buy a new one and some local utilities will pay you to dispose of 
outdated appliances.  Some retailers and utilities participate in the 
Environmental Protection Agency’s Responsible Appliance Disposal 
Program to make sure recycling is adequate. 

Check with the Steel Recycling Institute to find your local appliance-
recycling program.  Also, for an income deduction, donate working 
appliances to charity – Habitat for Humanity, Goodwill, Salvation 
Army, etc. 

 Furniture - The Web page for your area on Craigslist or eBay can 
get you some cash for furniture that can be delivered and picked up 
locally.  Include photos to help buyers see what you’ve got. 

I prefer to rent a bin like this one: 

 

 Donate usable furniture without broken parts to charity or plop it curb 
side with a “free” sign.  For a fee, 1-800-Got-Junk, Waste 
Management’s TheBagster.com and other services will haul away 
your junk . 

 Mattresses - Keep your mattress out of the landfill.  As with 
appliances, retailers will haul away your old mattress when you buy 
a new one but they don’t all dismantle and recycle them.  Check for 
local recyclers or search Earth911.com for one. 

Homeless shelters also make a good second home for mattresses 
in good condition.  Also search Earth911 to determine where you 
can recycle building materials and electronics. 

 Electronics - In addition to Amazon.com, Craigslist and Ebay.com 
check in with EcoSquid.com for resale and recycling options for all 
kinds of gear including cell phones, CDs, DVDs, cables, batteries, 
even inkjet cartridges and the like. 
 

Your city or county, DigitalTips.org and Call2Recycle or can help you find 
local recycling centers for electronics. 

Before you unload anything like a hard drive, cell phone or other device 
with identifying information, wipe it clean, digitally.  Check with the 
manufacturer to determine how to remove all traces of your personal 
information including email, Web visits and other digital trails someone 
could trace to steal your identification. 

It seems to me that a “Cash for Trash” business would be a good and 
profitable part time business particularly for a teenager with a truck and 
whose parent who was a successful residential real estate agent. 

2.7.1.5 RENOVATION PROJECTS FOR OLDER HOUSING MUST FOLLOW 
EPA RULES 

by Bob Hunt for Real Estate, June 29, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Buyers, owners, and managers of older housing (pre 1978) need to be 
aware of recently-effective Environmental Protection Agency (EPA) rules 
regarding renovation projects in such units.  In 2008 the EPA adopted the 

http://www.epa.gov/ozone/partnerships/rad/radpartners.html
http://www.epa.gov/ozone/partnerships/rad/radpartners.html
http://www.recycle-steel.org/
http://www.1800gotjunk.com/
http://www.thebagster.com/
http://www.earth911.com/
http://www.ecosquid.com/
http://digitaltips.org/
http://www.call2recycle.org/
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Lead-Based Paint Renovation, Repair and Painting Program Rule.  Certain 
requirements of that rule became effective April 22, 2010.  In addressing 
these requirements we will consider first:  (1) What kinds of properties are 
covered?, (2) What persons must comply with the rules?, and (3) What 
kinds of activities are covered? 

 
 
 
The EPA banned the use of lead-
based paints in 1978 (source). 

1. The rules apply to residential houses, apartments, and child-
occupied facilities such as schools and day-care centers that were 
built prior to 1978.  Excluded are housing built after 1978, housing 
for the elderly or disabled as long as children do not reside there, 
and “zero-bedroom” dwellings such as studio apartments or 
dormitories. 

2. Contractors, property managers, and others who perform 
renovations for compensation are required to comply with the EPA 
rules.  So, for example, a homeowner working on his or her own 
home would not be included.  On the other hand, an owner of a 
rental unit working on the rental unit would be required to comply 
with the regulations.  This is because, “the receipt of rent payments 
or salaries derived from rent payments [as in property management 
operations] is considered compensation under EPA’s lead program.” 

3. In general, any activity that disturbs paint in pre-1978 housing and 
child-occupied facilities is included.  This could include remodeling 
and repair/maintenance work, electrical, plumbing, painting, 
carpentry, or window replacement.  Exempted would be “minor 
repair and maintenance activities that disturb six square feet or less 
of paint per room inside, or 20 square feet or less on the exterior…”  
Note that “minor maintenance” activities do not include window 
replacement. 
 

The requirements of the rules cover three areas:  (a) education and 
notification, (b) training and certification, and (c) work practices: 

(a) Prior to commencing renovation work, the EPA’s pamphlet, 
“Renovate Right:  Important Lead Hazard Information for Families 

”  must be distributed to occupants of the property or, in the case 
of child-occupied facilities, to the owner of the building or to an adult 
representative of the facility.  Informational signs must be posted 
describing the nature, location, and dates of the renovation.  

(b) Firms that perform applicable renovation must be certified and 
renovators must be trained.  A certified firm’s workers must be 
certified renovators or have been trained by certified renovators.  
Certified firms must maintain records – for at least three years – in 
accordance with the rules.  Individual renovators must successfully 
complete an eight-hour training course by an accredited provider in 
order to become certified. 

(c) Work practices to be followed include rules for both interior and 
exterior renovation.  Generally, they address measures to contain 
dust and debris and to provide for its proper disposal.  Also, certain 
methods of paint and surface removal are prohibited.  The work-

http://en.wikipedia.org/wiki/Lead_paint
http://www.epa.gov/lead/pubs/rrpamph.pdf
http://www.epa.gov/lead/pubs/rrpamph.pdf
http://www.epa.gov/lead/pubs/rrpamph.pdf
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practice rules also address clean-up measures and record keeping. 
 

As noted above, home owners doing their own work do not have to follow 
the rules for those who perform renovation for compensation.  Additionally, 
a homeowner may contract with a renovator and, in writing, waive the 
requirements that the renovator comply with EPA rules, provided that no 
child under six resides at the property and there is no pregnant woman 
there. 

In addition to exceptions for homeowners, there are also exceptions for 
work that has to be done as a result of emergency conditions.  An 
emergency renovation would be work “done in response to a sudden, 
unexpected event which, if not immediately attended to, presents a safety 
or public health hazard or threatens property with significant damage.”  
Other than that, though, there is little wiggle room with regard to the EPA 
rules.  Violations can incur penalties up to $32,500 per day {!}, per violation.  
Probably not something anyone wants to fool around with. 

2.7.1.6 HAVE AN ECO-FRIENDLY HOME?  MAKE SURE BUYERS KNOW IT 

by Phoebe Chongchua for Realty Times, March 12, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
 

Listing agents often fail to promote a home’s selling points which they do 
not personally value. 
I live a five-minute walk from hiking trails into the near-pristine wilds of the 
Santa Monica Mountains – a feature so important to me that if I were to 
lose access to the trails I would move.  And yet I have never seen an ad for 
any home in the neighborhood which advertized this feature. 
In tight real estate markets one sure thing is that sellers have to highlight 
the finest qualities of their homes.  Yet, sometimes the very benefits buyers 
might be interested in are overlooked. 

 
 
 
 
 

  
Recycled Blue Jean Insulation 

 
Radiant Barrier Plywood 

Sometimes sellers forget to mention important upgrades and other times the 
listing services used make it difficult for buyers to search for green 
properties.  While statistics show that buyers won’t necessarily chose an 
eco-friendly home over a standard one simply because it’s green, they can 
be influenced to purchase the former if the home will save them money.  
There are a few areas of a home that can really help save money but the 
sources of the savings are hidden in the walls and roof.  “Insulation is 
relatively inexpensive for the return on investment.  You will save the most 
money by doing a lot of insulation in your house,” says Steven Mark Design 
Consultant at Marrokal Design & Remodeling. 

The San Diego-based remodeling company uses green materials like 
recycled blue jeans  that are turned into insulation as well as special 
roofing to help lower the energy costs by allowing heating and air 
conditioning systems to work less to keep the home comfortable. 

“On our roof sheathing we’re using a special plywood that has a little layer 
of metal in it that reflects the UV rays before they go into your attic ,” says 
Mark.  He says by using this special radiant barrier plywood the attic will be 
considerably cooler.  “The attic is going to be 20 or 30 degrees cooler in the 
summertime which then means the insulation and air conditioner and 
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everything else you need to get your living space to a comfortable 
temperature is now reduced,” says Mark. 

Of course, buyers should be told about all those energy-saving appliances 
that you might have installed over the years.  For instance, say there are 
two decades-old homes on the market but the first houses old appliances 
and the second features new energy-saving appliances.  The upgrades in 
the second home are a distinct advantage that should be made very clear 
to buyers.  While this seems obvious, sometimes sellers neglect to mention 
all the perks. 

 
Tankless Water Heater 

Remember, the things that aren’t always visible can save a surprising 
amount.  Tankless water heaters, for example, are becoming more in 
demand.  That’s probably because you can have as much as 30% savings 
of a normal utility bill using a tankless water heater according to Dennis 
Hargraves of El Cajon Heating & Plumbing Supply.  Additionally, consumers 
can get big rebates. 

“Tankless water heaters … they can get up to 60% of their installation and 
cost of the heater it could be up to $1,500 in rebates or tax credits,” says 
Hargraves. 

Special water-saving shower fixtures and low-flush toilets can also be 
enticing to buyers.  If you haven’t already installed them, consider replacing 
an old toilet with a more efficient one.  Also, don’t worry about the low-flush 
not being effective, Hargraves says the functionality has greatly improved; 
no need for double flushing.  Plus, there’s incentive to install them. 

“There are vouchers available so a customer can receive up to $50 to $100 
per toilet by going to the 1.28 {liter} flushes versus the others,” says 
Hargraves. 

It’s a good idea to keep a three-ring binder to help you remember all the 
upgrades and eco-friendly additions when it comes time to sell your home.  
Be sure to include the sales receipts, product warranties, operating 
instructions, and any other pertinent notes into the binder.  Don’t forget to 
review the material in your binder so that you’re prepared to highlight your 
green improvements when you meet with your real estate agent. 

2.7.2 HOME SAFETY 

2.7.2.1 CA LAW TO REQUIRE CARBON MONOXIDE DETECTORS 

by Bob Hunt for Realty Times, August 3, 2010 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
Carbon Monoxide Detector 
 

On May 7, 2010, California Governor Arnold Schwarzenegger signed into 
law SB 183, a bill that will require the placement of carbon monoxide 
detectors in all California dwelling units.  The bill also requires that the 
presence or absence of these devices must be disclosed when residential 
real estate is transferred. 

SB 183 was introduced in February of this year.  It was prompted by Senate 
hearings a few years ago that dealt with the dangers of carbon monoxide 
poisoning.  According to the American Medical Association, carbon 
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What is particularly insidious 
about carbon monoxide is that it 
is both invisible and odorless. 

monoxide poisoning is the leading cause of accidental poisoning deaths in 
the United States .  The California Air Resources Board has determined 
that 30 – 40 “avoidable deaths,” on average, occur in California each year 
due to unintentional carbon monoxide poisoning.  Additionally, this is the 
cause of 175 – 700 “avoidable” emergency room visits and hospitalizations 
in the state. 

This bill deals with existing housing.  (New construction standards are set 
by state agencies.)  It covers every “dwelling unit intended for human 
occupancy” which means single-family housing, factory-built homes, 
condominiums, motels, hotels, dormitories, and dwelling units in “multiple-
unit dwelling unit buildings” (apartment houses).  It applies to every dwelling 
unit that has “a fossil fuel burning heater or appliance, fireplace, or an 
attached garage.”  “Fossil fuel” means “coal, kerosene, oil, wood, fuel 
gases, and other petroleum or hydrocarbon products, which emit carbon 
monoxide as a byproduct of combustion.”  In other words, unless you live in 
an all-electric home with a detached garage {and without a fireplace} and 
you don’t use a hibachi, you are covered by this law. 

 
This is a talking smoke/CO2 
detector (source). 

The bill requires that such dwelling units will have to have installed a 
“carbon monoxide device” that is designed to detect carbon monoxide and 
produce a “distinct, audible alarm.”  The device may be battery-powered, a 
plug in, or hard-wired with a battery backup.  It may be combined with a 
smoke detector, but, if it is, it must emit “an alarm or voice warning  a 
manner that clearly differentiates between a carbon monoxide alarm 
warning and a smoke detector warning.” 

The devices must be ones that have been certified by the State Fire 
Marshall.  The bill imposes a requirement on the State Fire Marshall to 
certify and approve both the devices and their instructions.  It will then be 
illegal to sell detectors that have not met the Fire Marshall’s certification 
requirements. 

As noted, the bill also creates disclosure requirements with respect to 
carbon monoxide detectors.  Currently, sellers of residential properties in 
California must provide the buyer with a state-mandated form known as the 
Real Estate Transfer Disclosure Statement (TDS).  The TDS requires the 
seller to answer a variety of inquiries as to features of the property.  SB 183 
amends the TDS so that, effective January 1, 2011, the seller will have to 
say whether or not the property contains one or more carbon monoxide 
detectors.  It is important to note that, even if the answer is “no,” that will 
not invalidate the sale or transfer of the property.  In this respect, the 
question regarding carbon monoxide detectors is similar to a current 
question regarding automatic garage-door reversing devices.  A footnote 
explains that the lack of such a device may fail to meet current safety 
standards.  Nonetheless, a transfer of the property may still take place. 

The senate bill analysis observed the following: “CO [carbon monoxide] 
devices are available ranging in price from $20 to $90 and can be 
purchased in hardware stores including Lowe’s and Home Depot or on the 
Internet.  If each of the 13 million households in the state installed one 
device in their home at the lower price scale the cost would be 
approximately $260 million.” 

http://www.amazon.com/First-Alert-SCO501CN-3ST-SCO500-Combination/dp/B000EVO7C2/ref=sr_1_3?ie=UTF8&qid=1357752827&sr=8-3&keywords=talking+smoke+co2+detectors
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One has to suppose that $260 million is chump change when being 
considered by the California State Legislature.  And maybe that is a small 
price to pay for the number of lives that might be saved.  Whatever, it’s 
probably a nice windfall for the carbon monoxide detector industry.  A little 
bit of stimulus for a hurting economy. 

2.7.2.2 WHAT IS A GFCI ELECTRICAL OUTLET? 

by Brett Kayzar for Realty Times, September 22, 2009 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 
GFCI Outlets. 

As a home inspector I am often asked, “What is a GFCI Electrical Outlet?” 
 Let us start with the name, GFCI stands for Ground Fault Circuit 

Interrupter.  Now that answered all of your questions, right? 

“Ground Fault” means that this type of receptacle, or outlet as they are more 
commonly known, can detect if electrical current escapes from the intended 
flow. 

“Circuit Interrupter” means that this type of electrical outlet will trigger an 
automatic shutoff or reset switch within the circuit flow to protect you from 
any escaping electricity. 

Simply put the GFCI electrical outlet’s primary design is to provide 
additional protection from improper electrical flows which could shock or 
harm a person near the area around the outlet. 

To better explain the principles behind how the GFCI works, let’s take a 
step back to explain the general principles of your homes’ electrical system.  
Much like your plumbing system, the electrical system brings in a “flow” or 
current of electricity into a location such as a light fixture to illuminate a bulb 
or to an outlet whereby the electricity can be channeled into use to run an 
attached device like a kitchen toaster or bathroom hairdryer.  Then any 
unused electricity “flows” back out safely from the light fixture or electrical 
outlet back into the electrical system of your home.  Electricity flows into 
each location and then any unused electricity flows back out, all in a 
continuous distribution process. 

Incoming Power – the homes’ electrical service uses primary supply wires, 
often called the “hot wires,” to route the power current from the electrical 
meter through the panel’s circuit breakers and then out to its intended 
locations for use through a series of wires, switches, and outlets. 

Returning Current – again through the adjoining primary supply wires, 
often called the “neutral wires,” all unused electricity is routed back to the 
breaker panel and ultimately back out into the originating electrical 
transformer and power grid from which it came. 

 
Slot/wire configuration for 
standard outlet. 

Grounding System – since the early 1960’s, most residential home 
electrical systems began adding a third wire called the “ground wire” as an 
additional or secondary neutral wire .  This third wire works in conjunction 
with the neutral wire to make sure that all electrical currents stay routed 
within its fixture or device.  The ground wire/system also routes electrical 
current back to the panel box should the neutral wire fail to carry the entire 
flow. 

What is the GFCI’s roll in the electrical system?  If the electrical system is 
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Click here for YouTube video 
explaining how GFCI works and 
how to test that it is working. 

working properly the GFCI reset switch remains “on” or in the open position 
indefinitely.  It is only when the GFCI outlet detects a loss of current, 
meaning electricity has found an alternate path, say through to your wet 
hands while using that hairdryer in the bathroom, then the GFCI switches 
“off” in a matter of milliseconds to shutoff the flow of electricity. 

GFCI designs vary slightly but most GFCI switches and outlets use a series 
of sensors to continually monitor the magnetic fields generated when 
electrical current is flowing in and out and as long as the magnetic fields 
are equal or balanced at the in-flow verses out-flow, then the GFCI allows 
the flow to continue.  If the magnetic field becomes unbalanced, that is 
when the outlet triggers the shutoff or reset of its internal safety switch.  
Some GFCI systems also measure for current loss detection which also 
then triggers the need for a reset.  The aim of the GFCI is to manage this 
reset locally at the area of use such as near the bathroom sink for example; 
so that once the problem has been corrected the person can quickly reset 
the GFCI outlet/switch and resume activities.  Build codes and standards 
vary among municipalities but generally all exterior receptacles/outlets, pool 
& spa equipment, garage or basement outlets, bathroom outlets, wet bars 
and kitchen counter outlets should be connected to a GFCI.  At a minimum, 
any outlet or switch within 5-feet of a water source should provide for GFCI 
protection.  Note that older homes may not have GFCIs installed, but most 
electrical systems can be upgraded to add them as a retrofit and they are 
strongly recommended for added safety. 

A standard home inspection process will typically look to see that GFCI 
outlets have been installed and most inspectors will test the GFCI outlets to 
ensure they “trip or reset” properly.  A simple hand-held electrical circuit 
tester can indicate whether or not an outlet is wired correctly and most 
testers can safely trigger a reset function, thus indicating a protected circuit. 

As always, home owner safety is one of the home inspector’s primary goals 
and checking for the safe operation of electrical outlets for GFCI protection 
is one of the services home inspections provide! 

2.7.3 CIDS 

2.7.3.1 WHAT IS A RESERVE STUDY? 
by Richard Thompson November 30, 2011 

by Richard Thompson for Realty Times, November 30, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
A reserve study analyzes major repair and replacement needs like roofing 
and painting and provides a funding plan for accumulating money to 
perform this work when its needed.  It is a fundamental planning tool that all 
HOAs need. 

There are several parts to the reserve study:  First, all major HOA 
maintained components are identified.  Next, the cost to renovate each item 
is then determined by contractor bid or construction cost estimate.  Then, 
the remaining useful life in years of each item is established.  These items 
are plugged into a mathematical formula: 

Cost ÷ Remaining Useful Life = Money Needed Yearly for Reserve Fund 

http://www.youtube.com/watch?v=Vkd43t2y2to
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For example, if roof replacement costs $100,000 and the remaining useful 
life is 25 years, then $4,000 should be reserved yearly to pay for the work 
when it’s needed.  Doing this procedure for each component will show the 
total money needed yearly to fully fund reserves.  Each year, the reserve 
fund needs to be adjusted by area inflation and the interest earned on the 
invested reserve funds. 

How should these reserve funds be accounted for?  Reserve funds should 
be kept in a separate account from the normal operating funds.  It’s 
conceivable that reserves will grow to thousands or millions of dollars.  
Prudent investing of these funds will reduce the amount of money 
contributed from owners.  Since the reserve study shows when money will 
be needed, long term investments can be purchased that will return more 
than savings or money market accounts.  Insured investments like 
government securities or Certificates of Deposit are recommended, 
however, there are other options so consult with a knowledgeable financial 
advisor. 

When should a reserve study be performed?  All homeowner associations, 
regardless of size, should have a reserve study done.  Once done, yearly 
updates are needed to keep it accurate.  If the HOA has inadequate 
reserve funds to begin with, the reserve study will provide a funding plan for 
“catch up.”  To replenish the fund, several options are available: 

1. Special Assessment (lump sum contribution from each owner). 

2. A phase-in period of several years where HOA fees increase each 
year. 

3. Combination of #1 and #2. 
 

Whatever course of action taken, the goal should be to reach “100% 
Funding” which means the HOA will have the funds it needs to meet future 
repair and replacement events. 

What sorts of financial problems can homeowner associations encounter 
with inadequate reserve funds set aside?  Without adequate reserves, 
HOAs must rely on high interest rate loans or special assessments.  
Special assessments are unfair because owners that have bought and sold 
in the past fail to pay their fair share and current owners end up “holding 
the bag.”  Special assessments are always a hardship on some owners and 
may be uncollectible if an owner’s equity and assets are small.  Also, since 
special assessments are unpopular, the tendency is for the board to 
postpone doing renovations.  This deferral accelerates the deterioration 
process, detracts from curb appeal and erodes resale values.  A reserve 
funding plan with regular and adequate contributions from all owners is fair 
and insures that renovation is done when it’s needed.  Rarely, if ever, will 
special assessments be necessary. 

Can poorly managed reserve funds affect the sale of units?  Absolutely.  
Buyers and lenders look closely at how reserve funds are handled by the 
HOA.  Lack of reserves is a red flag for an inevitable special assessment 
and a sign of poor board planning.  If given the choice between buying into 
an HOA with healthy reserves or one with little or none, which would be the 
wiser investment? 
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Which types of repairs must be paid for by HOA funds vs. individual 
property owners?  In common wall HOAs like condominiums, the owners 
are usually responsible for windows, entry doors and unit interior repairs 
while the HOA is usually responsible for items like roofing, landscaping, 
siding, painting, paving, sidewalks, pools, clubhouses, signage and fencing.  
But the governing documents are the authority on who does what. 

What kind of qualifications should a reserve study provider have?  The 
reserve study provider should have good budgeting skills, general 
construction knowledge, construction cost estimating experience and a 
clear understanding of HOA operations. 

How much does a professional reserve study cost?  Reserve study 
professionals typically base their charges on the number of components 
included in the study, the number of units/homes, the age of the HOA and 
availability of historical information.  Travel expenses are a cost factor for 
distant properties.  The charge is usually several thousand dollars and up 
depending on the complexity and location. 

Are their professional qualifications for reserve study providers?  Yes! 
Using an objective, knowledgeable and experienced professionals who 
carry the Professional Reserve Analyst (PRA)TM credential is highly 
recommended. 

For more innovative homeowner association management strategies, 
subscribe to http://www.Regenesis.net.  

2.7.3.2 HOA FILES SUIT AGAINST DISSENTING HOMEOWNER  

by Bob Hunt for Realty Times, December 20, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
Most people are aware that the relationship between homeowner 
associations (HOAs) and individual members is not always a happy one.  
Disagreement about the rules, the enforcement of the rules, or the 
interpretation of the rules can lead to contention and sometimes even 
litigation.  While it is not common, it certainly is not unheard of for a 
homeowner to sue the association over some issue or another.  But what 
about the association suing a homeowner?  Maybe it’s one of those “only in 
California” things; but, yes, it has happened in California.  (Country Side 
Villas Homeowners Association v. Susan Ivie, California Court of Appeal, 
Sixth Appellate District) The results are instructive. 

Susan Ivie owned a home in County Side Villas.  Country Side Villas 
Homeowners Association is governed by a five member board.  A dispute 
arose between Ms. Ivie (along with other homeowners) and the association.  
The board, which had been elected in November of 2007, replacing a 
previous board, hired a new manager and a new legal counsel.  Acting on 
the advice of its new counsel, it adopted a position that the HOA was 
responsible for the maintenance and repair of balconies and shingle siding.  
This view differed from the previous practice of the Country Side HOA, 
which had held that balconies and shingle siding were the responsibility of 
individual unit owners. 

Ms. Ivie disagreed with this new interpretation of HOA rules.  Her objection 
was based primarily on the grounds that not all units had balconies and that 
Country Side had not funded reserves to pay for the expenses involved.  

http://www.regenesis.net/
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She also believed that it was inappropriate for one of the board members to 
be involved, because he owned a unit in need of siding repair. 

Not only did Ms. Ivie disagree with the board’s ruling, she encouraged other 
association members to do the same.  She advocated through a signature 
petition circulated among other homeowners that the new board be 
recalled.  Also, because of her concern about funding the repairs, she 
requested copies of the association’s income and expense reports. 

The association’s counsel told Ms. Ivie that she could only receive a copy 
of the financials if she agreed to sign a confidentiality agreement.  When 
she refused to do so, she was told that she would be sued if she continued 
to request the documents without signing a confidentiality agreement. 

Ultimately, the HOA filed a complaint against Ms. Ivie and sought 
declaratory relief that, in effect, said that the HOA was right and she was 
wrong regarding the interpretation of who was responsible for the 
maintenance of the balconies and siding. 

Ms. Ivie filed an anti-SLAPP suit motion to strike the causes of action 
against her.  As we have noted before, SLAPP stands for “strategic lawsuit 
against public participation.”  In effect, an anti-SLAPP suit says that the 
opponent is attempting to use a lawsuit to stop the person from exercising 
constitutionally-protected activity such as free speech. 

The trial court agreed with Ms. Ivie and the appellate court agreed with the 
trial court.  It held that her complaints meet the test of being a matter of 
public interest.  For purposes of an anti-SLAPP suit, “public interest” is 
broadly construed “to include not only governmental matters but also 
private conduct that impacts a broad segment of society and/or that affects 
a community in a manner similar to that of a governmental entity.” 

Nobody said it would be easy to be an HOA director and it is 
understandable that people in that position can become frustrated with 
homeowners who disagree with their decisions.  Nonetheless, trying to 
silence dissidents with legal action is clearly not the way to go. 

2.7.3.3 NEW CA LAW PROTECTS TENANTS’ POLITICAL SIGNS 

by Bob Hunt for Realty Times, January 10, 2012 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 

 

“Should people lose their right to freedom of expression simply because 
they rent their property?”  The answer is no.  Any discrimination that 
prevents freedom of expression, based on whether or not you own property 
is a denial of rights that belong to all people.”  That’s what California State 
Senator Christine Kehoe said in advocating her bill, Senate Bill 337, during 
the recent session of the California Legislature.  The aim of SB 337 was to 
prevent landlords from forbidding their tenants to post political signs on the 
property that they rent. 

It is not unreasonable to ask, “Did we need a bill like this?  Don’t tenants 
have first amendment rights just like everyone else?  They couldn’t be 
prohibited from exercising those rights anyway, could they?” 

Well… it’s a bit more complicated than one might have thought.  It is 
certainly not a slam-dunk First Amendment argument.  In both the Senate 
and Assembly bill analyses it is noted that the First Amendment prohibits 
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government from abridging the freedom of speech.  Thus neither cities, 
counties, states, nor the federal government may enact laws that would do 
so.  But it is not clear that the First Amendment prohibits private enterprises 
– such as a homeowner association – or individuals – such as a landlord –
from restricting someone’s freedom of expression.  That would require 
additional legislation. 

Thus it is that the California Legislature has previously enacted statutes 
providing that the governing documents (such as CC&Rs) of a CID (e.g. 
condominiums) cannot prohibit unit owners from posting “noncommercial 
signs, posters, flags, or banners on or in their individual properties, except 
as required for the protection of public health or safety or if the posting 
would violate a local, state, or federal law.”  And, just as free speech is 
judicially recognized as having limits (the old “fire”-in-the-theater argument), 
the California law allows for limits on the size and material of such signs. 

California also has specific legislation providing that mobile home parks 
cannot prohibit unit owners from displaying political signs – again, subject 
to specified limitations. 

But, until this year, there was no law specifically addressing the ability of 
tenants to display such signs. 

When SB 337 was first introduced it had a wider scope than the version 
that was finally adopted.  Similar to the CID law, it would have given 
tenants the right to display noncommercial signs.  After amendments, 
though, the bill addressed only political signs.  As a tenant, then, I could 
post a sign advocating the election of a green party candidate, but not a 
sign encouraging the consumption of broccoli. 

SB 337 contains other limitations as well. Signs cannot be more than six 
square feet, nor may they violate any law, or, if in a CID, may they violate 
any lawful rule.  They must relate to a specific election, referendum, recall, 
or issue before a public body (e.g. school board) that will be up for a vote.  
Thus, they cannot be generally political.  A sign that said "Defy Authority" 
would not be protected. 

Finally, signs covered by SB 337 are subject to time limits as set by local 
ordinance, or no more than 90 days before and 15 days after the election or 
vote.  You couldn’t put up a sign in January advocating a political outcome 
in the November election. 

Who could possibly have been opposed to SB 337?  Opponents included 
CAR®, the California Apartment Association, and many local apartment 
associations.  Among the arguments they put forth:  “rental property owners 
and managers must have the unfettered flexibility to judge what may or 
may not be suitable conduct by one resident if it has the prospect of 
affecting the quiet enjoyment of other residents in rental housing.”  It 
doesn’t take a lot of imagination to think of some political signs that could 
really generate disharmony in an apartment complex. 

Be that as it may, SB 337 passed both the State Assembly and Senate and 
was signed by the Governor on Sept. 30, 2011.  Its effects will certainly be 
seen in 2012. 
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2.7.4 NEIGHBORS 

2.7.4.1 NEIGHBORS DISPUTE OVER VIEW-BLOCKING TREES 

by Bob Hunt for Realty Times, June 14, 2011 
Copyright© 2013 Realty Times®.  All Rights Reserved.  Used With Permission. 
In California there is no state law that protects views.  It is not, though, 
illegal for local jurisdictions to enact such provisions.  Some municipalities 
do have view-protection ordinances.  Similarly, some private, CIDs contain 
view-protection regulations in their CC&Rs.  In general, though, if a 
neighbor’s structure or trees block your view, too bad.  Such matters 
usually must be left to cooperation and/or moral persuasion.  Usually. 

“There’s more than one way to skin a cat,” the old saying goes, and there’s 
more than one way to utilize the law when your neighbor blocks your view.  
Consider the recently decided case of Vanderpol v. Starr from California’s 
4th Appellate District Court of Appeal. 

The Starrs purchased their Carlsbad home in 1998.  In 2000, the 
Vanderpols purchased their residence, upslope from the Starrs.  Both 
homes have ocean views.  When the Vanderpols purchased their home, 
they noticed that there were eucalyptus trees on the Starrs property below.  
At that time the trees did not block the view.  Moreover, the previous owner 
told them that there was an arrangement for the Starrs to keep the trees 
trimmed to heights that would not disrupt the view. 

In 2001, Mr. Vanderpol approached the Starrs about trimming the trees, 
which, at the Vanderpols’ cost, they did.  The trees were trimmed back to a 
uniform height of 14 feet.  The next year the trees were trimmed again in 
the same manner.  Then, in mid-July of 2004, Mr. Vanderpol again 
contacted the Starrs regarding the tree trimming.  This time there was some 
dispute about how they would be trimmed and the discussion escalated into 
name-calling and alleged threats. 

Not only were the trees not trimmed in 2004 but the Starrs began to plant 
more trees along the properties’ common border.  Lots of them.  They 
planted at least 20 pine trees and 65 Italian Cypress.  The trees grew.  In 
2007 the Vanderpols’ attorney requested that the trees be trimmed, but to 
no avail.  In 2009 the Vanderpols sued.  They alleged a cause of action for 
private nuisance under California’s “spite fence” statute, CC §841.4. 

At trial, the jury found that the Starrs were “maliciously maintaining trees 
that unnecessarily exceed 10 feet for the dominant purpose of annoying 
[the Vanderpols].”  Moreover, the jury also found that the Starrs’ conduct 
was a substantial factor in causing harm to the Vanderpols.  An expert 
witness had testified that the obstruction of view had resulted in a $57,000 
loss of value to the property. 

The trial court enjoined the Starrs from maintaining any of their trees along 
the property line “at a height in excess of fifteen feet, nine inches, when 
measured from the base of the tree to the top of the tree, for a period of 
more than thirty (30) consecutive days.”  The court ruled that the 
Vanderpols would not get the $57,000, because the view would be 
restored. 

The Starrs appealed. 
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On “the threshold issue” the appellate court ruled that the trees did, indeed, 
meet the statutory definition of a spite fence.  In doing so it reviewed former 
cases and the history of spite fence statutes enacted in the early 1900s 
which declared it “… a private nuisance to maliciously erect or maintain 
‘any fence or other structure in the nature of a fence, unnecessarily 
exceeding ten feet in height…for the purpose of annoying the owner or 
occupants of adjoining property’…” 

On technical reasons the appellate court also found that the trial had not 
shown that the Vanderpols had sustained “injury in their comfort or the 
enjoyment of [their] estate by such nuisance,” and, because of that, the 
injunction was unwarranted under the statute.  The case was remanded for 
further trial on that issue.  It’s pretty clear that the Vanderpols will prevail. 

“Good fences make good neighbors” the poet, Robert Frost, once told us.  
Apparently, the converse is also true. 
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mortgages funded by May of 2008, when he founded the rate research 
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in numerous media outlets including the Los Angeles Times, Yahoo 
Finance, and Marketwatch. 

3.1.4 FLETCHER, DAVID 

 

David Fletcher has been a Florida real estate condominium and new homes 
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Gary is the owner and managing partner of the national firm, §1031 
Exchange Experts, LLC, which headquarters is located in Denver, 
Colorado, and offices in Arizona, Connecticut, Florida, Hawaii, and Texas.  
His firm is committed to securely holding client funds in separate, 
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website.  As a Qualified Intermediary, Gary has been involved in more than 
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ask@expert1031.com, visit his website at expert1031.com, or call 866-694-
0204. 
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Throughout his career, Professor Guttentag has been concerned with the 
difficulties faced by consumers in the home loan market.  In 1985 he joined 
with Gerald Hurst, a colleague at Wharton, to found GHR Systems, Inc. 
which developed a nationwide electronic network that lenders use to deliver 
complex mortgage information quickly to loan-officer employees, mortgage 
brokers, and consumers using the Internet.  The company also provides 
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borrowers during the origination process, while speeding up the process.  
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High Recommended! 

In 1997 Professor Guttentag began to phase out his teaching at Wharton to 
focus his efforts more fully toward helping consumers navigate the home 
loan market effectively.  He began a weekly column on mortgages that is 
nationally syndicated, and began the development of his web site. The 
major purpose of both is to help consumers make better decisions. He 
published The Pocket Mortgage Guide in 2003 and The Mortgage 
Encyclopedia in 2004, with a second edition in 2010; all were published 
byMcGraw Hill. 
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education company.  He is a past member of the Federal Reserve Board's 
Consumer Advisory Council, a committee that by federal statute reviews all 
Fed actions on home mortgage, consumer credit and banking industry 
regulation. 

He served as a member of the HUD’s Working Group on Computerized 
Loan Origination (CLO) systems, and is a member of the Editorial Board of 
the Fannie Mae Foundation’s journal, Housing Policy Debate.  He is the 
author of two books on mortgage finance and real estate. 

3.1.11 HILL, CARLA 

 

Carla Hill, M.A., works on the Realty Times staff as Managing Editor for our 
online publication.  She also is producer for the real estate news channel, 
seen daily on RealtyTimes.com and on video newsletters nationwide.  She 
currently works out of the Realty Times corporate office and studio in 
Dallas, TX. 

3.1.12 HUNT, BOB 

 

Bob Hunt is a director of NAR® and is author of the recently published book, 
Real Estate the Ethical Way.  A graduate of Princeton with a master’s 
degree from UCLA in philosophy, Hunt has served as a U.S. Marine, 
REALTOR® association president in South Orange County, and director of 
CAR®, and is an award-winning REALTOR®.  Contact Bob at 
scbhunt@aol.com. 

3.1.13 KAYZAR, BRETT 

 

Brett Kayzar, CCI; is a Certified California Real Estate Inspection 
Association (CREIA) Inspector and an active member of the American 
Society of Home Inspectors (ASHI).  He is also certified by the Inspection 
Training Associates (ITA) and the Examination Board of Professional Home 
Inspectors (EBPHI). 
Brett Kayzar is the principal of Quick and Reliable Home Inspections, LLC; 
and he brings 26-years of practical construction experience as a project 
manager and Licensed General Contractor with the California State License 
Board (CSLB).  Brett also possesses an MBA from Pepperdine University 
and a BS degree from Arizona State University.  
In addition to being an active Home Inspector, Brett has also provided 
consulting services for home construction and design and he will be a 
featured expert in the upcoming book Health Sustainability and the Built 
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Environment, written by: DAK Kopec and published by Fairchild Books. 

3.1.14 PERKINS, BRODERICK 

 

A journalist for 35-years, Broderick Perkins parlayed an old-school daily newspaper 
career into a digital news service offering editorial content and consulting services. 
Perkins' San Jose, CA-based DeadlineNews Group includes the flagship news site, 
DeadlineNews.Com, offering real estate, personal finance and consumer 
journalism, and a backshop, the Deadline Newsroom. 

3.1.15 ROBERTS, RALPH 

 

Once dubbed by TIME Magazine “the best-selling REALTOR® in America,” 
Ralph R. Roberts, CRS, GRI is an award-winning and internationally 
recognized real estate agent, author, coach, and speaker. 

Throughout his career, Ralph has proven his commitment to helping other 
real estate and sales professionals build upon their past and present 
success, grow and expand their businesses, and provide a rich and 
rewarding future for themselves, their customers, their employees, and their 
families. 

As president and CEO of Ralph Roberts Realty, Ralph has personally 
helped thousands of consumers realize their dream of homeownership.  
While selling over 10,000 homes (and buying and selling over 3,000 
investment properties) throughout his 30-year career, Ralph has made the 
time to mentor and coach hundreds of professionals in real estate, sales, 
and a host of other fields.  Ralph is a recognized authority on real estate 
and mortgage fraud; residential real estate; personal salesmanship; and, 
sales force and office management, motivation, and design. 

Ralph’s numerous websites, blogs, seminars, and speaking engagements 
engage, entertain, and educate both consumers and professionals.  Ralph 
is also an accomplished author with several successful titles to his credit, 
including: 

 Power Teams:  The Complete Guide to Building and Managing a 
Winning Real Estate Agent Team 

 Mortgage Myths:  77 Secrets That Will Save You Thousands on 
Home Financing (John Wiley & Sons) 

 Foreclosure Self-Defense For Dummies (John Wiley & Sons) 

 Protect Yourself from Real Estate and Mortgage Fraud:  Preserving 
the American Dream of Homeownership (Kaplan) 

 Foreclosure Investing For Dummies (John Wiley & Sons) 

 Advanced Selling For Dummies (John Wiley & Sons) 

 Flipping Houses For Dummies (John Wiley & Sons) 

 Walk Like a Giant, Sell Like a Madman (HarperCollins) 

http://www.deadlinenews.com/
http://www.deadlinenews.com/category/newsroom/
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 Real Wealth by Investing in Real Estate (Prentice Hall/Penguin 
Group) 

 Sell it Yourself (Adams Media) 

 52 Weeks of Sales Success (HarperCollins) 
 

To learn more about Ralph, visit RalphRoberts.com or check out his daily 
insights on real estate and mortgage fraud prevention at 
FlippingFrenzy.com. 

You can reach Ralph at RalphRoberts@RalphRoberts.com or by calling 
(586) 751-0000. 

3.1.16 SCHWARTZ, BOB 

 

Bob Schwartz is a Certified Residential Specialist, San Diego real estate 
broker & co-owner of an Internet search engine optimization firm, specializing 
in domain name registration and Internet domain website hosting.  Bob 
received his BBA majoring in real estate & computer programming.  Bob is 
an expert witness for major San Diego law firms, has served on the 
Consumer Affairs Community of the San Diego Association of REALTORS®, 
is past president of a local HOA and co-owner of a condominium 
management Co., and directs a multi-state high traffic network of legal 
directory sites. Visit Bob’s San Diego real estate blog. 

3.1.17 SHEKHAR, SHASHANK 

 

DeadlineNews.Com contributing writer Shashank Shekhar is a San Jose, 
California-based mortgage lender, author, national speaker and blogger.  
He has been named to National Mortgage Professional Magazine’s “Top 25 
Most Connected” and “Top 40 Under-40 Most influential” mortgage 
professionals.  Shekhar’s work is featured on Homes.com, Examiner.com, 
Lender411.com, and his own Lending Expert Blog.  Local and national 
media frequently tap him as an expert mortgage industry source.  Connect 
with Shekhar on Facebook.  Contact him at Shashank@ArcusLending.com 
or call 1.408.615.0655. 

3.1.18 THOMPSON, RICHARD 

  

Richard Thompson owns Regenesis, a management consulting company 
that specializes in condominium and homeowner associations.  He is a 
nationally recognized expert on HOA management issues. 

Regenesis publishes The Regenesis Report, a monthly newsletter for HOA 
boards, developers and managers.  To subscribe, go to Regenesis.net. He 
can be contacted by email at rich@regenesis.net. 

 

http://www.ralphroberts.com/
http://www.flippingfrenzy.com/
mailto:ralphroberts@ralphroberts.com
http://www.brokerforyou.com/
http://www.brokerforyou.com/
http://www.websitetrafficbuilders.com/
http://www.brokerforyou.com/brokerforyou
http://www.deadlinenews.com/
http://www.lendingexpertblog.com/
http://www.facebook.com/LendingExpert
mailto:Shashank@ArcusLending.com
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